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1. We can justifiably list Slovenia among those new States which were aware of the significance of 

regulating relations between the [Yugoslav] nations in the period of the dissolution of the former 

Yugoslav federation.  In pre-independence documents adopted by the Assembly of the Republic of 

Slovenia, Slovenia's desire to gain independence peacefully was especially emphasized, which 

included both [a] the principle that Slovenia recognize all the nations the same rights it asserted for 

itself on the basis of the right of the Slovenian nation to self-determination, and [b] the efforts to not 

deprive any person of their status regardless his or her national affiliation due to the gaining of 

independence.  Furthermore, Slovenia is a positive example as regards how it took care on gaining 

independence to preserve the same level (at least) of protection of minority national communities as 

existed before, concerning both the collective rights of the Italian and Hungarian national communities 

and the individual rights of their members.  Equally important was the pre-independence decision of 

Slovenia to make the acquisition of citizenship by all citizens of other Republics of the former 

federation as simple as possible. 

 

2. Thus, the Agreement reached on the plebiscite by all parliamentary political parties, signed on 6 

December 1990, ensured members of other Yugoslav nations having permanent resident status in 

Slovenia the possibility to acquire Republic of Slovenia citizenship if they wanted such.  Such a 

promise was also contained in the Letter of Good Intentions of the Assembly of the Republic of 

Slovenia issued at the calling of the plebiscite.  The Constitutional Act for the Implementation of the 

Basic Constitutional Charter of June 1991 went even further in recognizing all persons who had 

permanent residence status in Slovenia on the day of the plebiscite equal rights and duties as 

pertained to citizens of the Republic of Slovenia, for a transitional period (until acquiring citizenship).  

Therefore, on the basis of Art. 40 of the Citizenship Act adopted prior to the gaining of independence 

and the adoption of the Constitution, every person who applied for citizenship of the Republic of 

Slovenia could acquire such if he or she fulfilled only one condition (that of permanently residing in 

Slovenia on the day of 23 December 1990, i.e. on the day of the plebiscite, in which all residents of 

Slovenia could cast their vote regardless their Republic citizenship).[1] 

 

3. Slovenia has kept this promise that it made when gaining independence, and a parliamentary 

majority and the Constitutional Court have prevented certain attempts at departing by means of 

legislative change or statutory referendum from the described, truly liberal regulation of acquiring 

citizenship (The only subsequently determined, however logical, restriction applied to those persons 

who had actively acted against Slovenia gaining its independence).  I opine that departing from such a 

promise would destroy the foundations on which the statehood of the Republic of Slovenia and its 

reputation in the international community is based.  It is no secret that Slovenia became a member of 

the UN, the Council of Europe and an associated member of the EU so quickly and without difficulties 

in part due to its relationships with the Italian and Hungarian national communities and citizens of 

other Republics.  This was clearly justified: on the basis of Art. 40 of the Citizenship Act, more than 

175,000 citizens of other Republics of the former Yugoslav federation, which represents just under 9% 

of the entire population of Slovenia, have acquired Slovenian citizenship. 

 

4. Thus far everything went as necessary and even better than in the other newly established States.  

Unfortunately, soon after gaining independence, i.e. in 1992 (which was revealed much later), 

measures were taken that left a dark stain and cast a dark shadow on the described success story.  A 

relatively low percentage of the individuals who remained in the Republic of Slovenia after 

independence, perhaps 10%, decided not to apply for citizenship.  Among them were certainly those 

who voted against independence at the plebiscite or who did not believe in the possibility of Slovenia 

becoming an independent, sovereign State capable of successful development, those who remained 

bound by the citizenship of their home Republic, or those who wanted to postpone their decision on 

acquiring new citizenship to a future time.  By their own decision they more or less consciously chose 

for themselves the status of foreigner in the Republic of Slovenia.  They could expect that due to such 
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a decision they would no longer be equal in rights and duties with the citizens of the Republic of 

Slovenia, as they had been in the transitional period.  But none of them could have expected that the 

State in which they had lived for a very long time would take revenge so as to deprive them of their 

permanent resident status, thereby pushing them "underground" and causing them various other 

problems.  This was done by the executive bodies of the State without having a basis for such in the 

Constitution, legislation or any other decisions of the legislative branch, which the Constitutional Court 

established by decision in 1999, even prior to the adoption of the Act on the Regulation of the Status 

of Citizens of Other Successor States to the Former SFRY in the Republic of Slovenia. 

 

5. This action (i.e. depriving such erased persons of their permanent resident status) as well as 

attempts at hiding and minimizing the error made, and the hesitation in redressing the injustice done to 

the necessary extent (the return of permanent resident status retroactively, i.e. from the day when it 

was revoked), caused the affected persons many injustices and difficulties and severely damaged the 

reputation of the Republic of Slovenia.  The State bodies of Slovenia have acted in an unethical, 

incorrect, and, in particular, unlawful and unconstitutional manner, thereby causing such erased 

persons to face extensive negative consequences, both social and others.  It is in the Slovenian 

national interest to clear this immoral stain from its post-independence direction as rapidly and 

thoroughly as possible.   

 

6. At the time when I was not yet a member of the Constitutional Court, it tried to change the State's 

approach to all those who had unlawfully lost their permanent resident status, however it was only half 

successful.  Thus, the repeated decision-making of the Constitutional Court is of particular 

significance, as it has to strive not only for a just solution but also for its decision to not possibly be 

interpreted differently again and circumvented in practice by any means.  I generally consider as 

unsubstantiated those concerns asserting that the return of permanent resident status might be too 

broad in scope.  Why?  Because such erased persons include those persons who in 1992 unlawfully 

lost their permanent resident status, and not those officers of the former Yugoslav People's Army 

(YPA) who left the territory of the Republic of Slovenia together with the YPA (i.e. far earlier than the 

permanent resident status was erased). 

 

7. I was among those judges who opined that a so-called interpretative decision would be the best 

solution for many reasons.  Such a decision would read as follows: "The Act on the Regulation of the 

Status of Citizens of Other Successor States to the Former SFRY in the Republic of Slovenia is not 

inconsistent with the Constitution, if it is interpreted in a manner such that by a permit for permanent 

residence issued on the basis of this Act, the permanent resident status of citizens of other Republics 

of the former SFRY in the Republic of Slovenia whose status was removed on 26 February 1992 from 

the central register of permanent residents, is established from the day of the erasure onwards."  Such 

a decision would mean that any interpretation which does not recognize the erased persons the 

acquisition of permanent residence status without restrictions and retroactively is excluded as 

unconstitutional from the legal system of the Republic of Slovenia. 

 

8. The interpretative decision would at the same time mean that the Act should have been interpreted 

in such a manner already from its adoption onwards, as the Constitutional Court had resolved the 

disputed issues prior to the adoption of the Act.  It would clearly indicate that the interpretation of the 

Act and the understanding of the already issued Constitutional Court decisions were erroneous in so 

far as they did not entail the recognition of such resident status retroactively.  Such a decision would 

be the direct basis for the erased to more rapidly achieve retroactive redress for injustices than in the 

case of the annulment of the Act.  Such interpretative decision would most effectively save the honor 

of the Constitution and the legislative branch, as it would, without interfering with the Constitution and 

annulling the Act, prevent unconstitutional conduct by State administration bodies and courts and 

encourage the redress of injustices.  It is well known that an interpretative decision is applied when the 

Constitutional Court does not want to come into conflict with the legislature, but [would rather address] 

the operation of the executive branch and (ordinary) courts.[2]  Such interpretative decision would be 

the most effective interference that would foster the redress of injustices without any unnecessary 

delay in adopting a new statutory regulation.  The Constitutional Court decided not to reach such an 

interpretative decision, but to establish the inconsistency of the Act with the Constitution, in so far as it 

does not recognize permanent residence status from 26 February 1992 onwards. 
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9. Why did I not stubbornly persist with my proposal for an interpretative decision, and why did I decide 

to vote for a declaratory decision and be satisfied with only issuing a concurring opinion?  Firstly, due 

to the fact that, in my opinion, the decision reached also sufficiently emphasizes the unconstitutionality 

of the hitherto existing regulation and practice relating to the erased persons, and it solves or at least 

encourages the rapid resolution of the problems resulting from the unlawful erasure.  The decision is 

formed in a manner such that it can be the basis for a true change in the approach to resolving the 

problem of the erased persons.  Additionally, the decision was reached unanimously, which gives it a 

special weight and moral strength.  Secondly, due to a restrained approach of constitutional theory to 

interpretative decisions (I should mention here the Master's theses of Borut Šinkovec, LL.M. and 

Sebastian Nerad, LL.M., which have recently been written in the framework of postgraduate 

Constitutional Law studies at the Law Faculty of the University of Ljubljana), for which there is no 

explicit basis in the Constitution.  And thirdly, due to the fact that the National Assembly, as the 

opposing party, sent to the Constitutional Court a position, in a letter signed by its president, which in 

my opinion the Constitutional Court should have declared unconstitutional by an interpretative 

decision.  I must agree with the objection that it is hard to insist on an interpretative decision in a case 

in which such an interpretation of a statute is not supported even by the legislature itself. 

 

 

                                                                          dr. Ciril Ribičič 

 

Notes: 

[1] See more in C. Ribičič, Ustavnopravni vidiki osamosvajanja Slovenije [The Constitutional Aspects 

of the Gaining of Independence by Slovenia], Uradni list RS, Ljubljana 1992, p. 27 et seq. 
[2] See F. Testen, Interpretativna odločba [Interpretative Decision], in Komentar Ustave Republike 
Slovenije (L. Šturm ed.), FPDŠ, Ljubljana 2002, p. 1131 et seq. 


