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D E C I S I O N  a n d  R E S O L U T I O N 

 

In the proceeding of evaluation of the constitutionality of some provisions of the Housing Act initiated 

by: the Executive Council of the Assembly of the City of Ljubljana, the company Cvetličarstvo 

Gardenia ars florae, Mr. Peter Kavalar, Mrs. Milena Šmit, the Gray Panthers (the pensioners' party of 

Slovenia) of Krško, the company Terme Čatež d.d., Mr. Mihajlo Milič, Mrs. Margareta Klasinc, Mr. 

Josip Bostič, the Inštitut za kovinske materiale in tehnologije, Mr. Igor Erjavec and Mr. Mihajlo 

Milisavljevič, the Constitutional Court, at the meeting on May 14, 1992 

 

I. d e c l a r e d : 

 

The provisions of Articles 117, 119, 120, 121, 124, 125, 126 and 130 of the Housing Act (Official 

Gazette of RS No. 18/91-I) are not in conflict with the Constitution of the Republic of Slovenije.  

 

II. p a s s e d t h e f o l l o w i n g r e s o l u t i o n : 

 

The Constitutional Court refuses to accept the initiatives and will not institute the proceeding of 

evaluation of the constitutionality of the provisions of Art. 54 and Art. 113, Para 2 of the Housing Act.  

 

R e a s o n s 

 

The Executive Council of the Assembly of the City of Ljubljana and the company Cvetličarstvo 

Gardenia ars florae initiated the proceeding of evaluation of the constitutionality of the provisions of 

Articles 117, 119, 120, 121, 124, 125, 126 and 130 of the Housing Act which regulate the privatization 

of dwellings and residential houses. The Constitutional Court joined these two cases with the cases in 

which the initiatives were lodged by Mr. Peter Kavalar, Mrs. Milena Šmit, the Gray Panthers - the 

pensioners' party of Slovenia - Krško, the company Terme Čatež d.d., Mr. Mihajlo Milič, Mrs. 

Margareta Klasinc, Mr. Josip Bostič, the Inštitut za kovinske materiale in tehnologije, Mr. Igor Erjavec 

and Mr. Mihajlo Milisavljevič. In addition to the above-mentioned provisions of the Housing Act, Milena 

Šmit requested also the evaluation of the constitutionality of the provisions of Art. 54 which regulate 

the termination of lease for reasons not specified by the Act, and Igor Erjavec requested the 

evaluation of the provisions of the second paragraph of Art. 113 in cases where a municipality is 

determined to become the owner of nationalized dwellings. 

 

The initiators' opinion is that the above-mentioned provisions of the Act constitute a violation of the 

constitutional principles of: inviolability of the right to own property, equality of property, general justice, 

equality and equality before the law. 

 

In Part II, Human Rights and Fundamental Freedoms, the Constitution guarantees the right to own 

property (Art. 33) By the Housing Act, the following legal entities were bound to sell the dwellings: 

Republic of Slovenia, the municipalities and other legal entities having the right of use of such 

dwellings in social ownership on the date of entry of the Housing Act into force. So, when the Housing 

Act came into force the above-mentioned legal entities became the owners of such lodgings. 

 

As concerns the posed question about the constitutional basis for intervention into property of legal 

entities, what the lodgings are, it has to be pointed out that Art. 67 of the Constitution provides that the 

manner in which property is acquired and enjoyed shall be regulated by statute so as to ensure the 

economic, social and environmental functions of such property. Acquisition and enjoyment of 

ownership of property, tangible and intangible, is conditioned by the nature and purpose of such 

property. By the Housing Act, the State also converts the social ownership as an undefinable category 
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(property without owner) into a form of ownership corresponding to the market economy. For this 

reason, the State may intervene in ownership relations by ordering, in accordance with the nature and 

the purpose of the property, the legal entities so far managing social assets, now owners of such 

assets, to do, allow or omit something. In this way, the State ensures the constitutionally defined 

economic and social functions of the ownership. Dwellings as a special social good are tangible 

property of special importance. The State must create the conditions necessary to enable each citizen 

to obtain proper housing (Art. 78 of the Constitution). The International Covenant on Economic, Social 

and Cultural Rights, in its Art. 11, binds the States parties to recognize the right of everyone to an 

adequate standard of living for himself and his family including also the housing, and to ensure the 

realization of this right by taking appropriate steps. Consequently the legislator had the right and the 

duty to regulate the problems of dwellings in social ownership in a special way. 

 

The special nature of property is reflected in objective criteria acceptable for the respective field of law 

and in accordance with the nature of such property, considering only limitations required by the public 

interest. Therefore, corporate property in the form of fixed assets and corporate property in the form of 

lodgings cannot be treated in the same manner. Equal intervention in both categories of property 

would mean an application of the same rules to two unequal states of facts (a distinction must be 

made between a production factor and a dwelling as a prevailingly social good. Consequently, the 

legislator was justified to apply different criteria in the privatization of dwellings and in the privatization 

of production factors. 

 

An analysis of the manner of acquisition of dwellings in social legal entities shows that these were 

acquired with funds collected by contributions and funds collected in the corporate Common 

Expenditure Funds, which means that the manner of acquisition of dwellings was very different from 

that of the production factors. Essentially, dwellings were acquired by a system of public financing i.e. 

with funds earmarked for the regulation of the standard of living of the employees. Every employee 

contributed in the formation of housing funds, which gives a special legal nature to lodgings that 

excludes, to a great extent, the individualization of rights of a legal entity. According to the foregoing 

considerations, the legislator was entitled to determine a special form of privatization of this tape of 

social assets. The legislator's approach may also be substantiated with the requirements of the 

present time i.e. a transition from undefined relationships of social ownership to clear relationships of 

(private) ownership. Legal rules are also used to settle social conflicts. Therefore, the choice of 

privatization considering the contributions of all employed citizens was conditioned and founded also 

socially. 

 

As to the alleged violation of the constitutional principle of equality before the law, it has to be 

emphasized that the principle of equality cannot be understood as simple general equality of all but as 

equal treatment of equal states of facts. Diversity of states of facts entails diversity of legal rules. 

Equality conditions the entire legal system in its objective structure and prohibits the law from putting 

into force, directly or indirectly, an unjustified difference in equal legal situations, independent of the 

nature and qualification of the subjects to which such law relates. Every regulation (general act) is 

imbued with the intent thereof which is of essential importance in deciding upon the principle of 

equality before the law. In our case, the state of facts is as follows: a dwelling acquired with funds 

deriving from contributions and earmarked resources, which is in social ownership, and a claimant 

who may become the owner of such a lodging under the above-mentioned power of the legislator to 

prepare the privatization of dwellings. Considering such state of facts, the legislator also determined a 

uniform criterion of the selling price. 

 

It is not possible to agree with the initiators who are of the opinion that the principle of equality or 

justice has not been respected because the legislator did not take into account the differences in the 

contributions of citizens and the circumstance that contributions might have been paid by several 

residents (lodgers) in a dwelling that can be bought. Of basic importance is the evaluation of dwellings 

where justified differences in the value of the dwellings become evident. The differences in the amount 

of the contributions paid and the circumstance that contributions might have been paid by several 

residents in a dwelling only seemingly indicate inequality. Here it is necessary to consider the fact that 

the system of collecting the contributions and the system of collecting funds deriving from the 

Common Expenditure Funds were based on solidarity, so no comparison with capital investments can 

be made. Contributions gave no rights, therefore equal treatment of contributions in all cases is in 
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accordance with the principle of solidarity. For the same reason it is not possible to agree with the view 

that those who made contributions but did not get any lodging are entitled to get back what they have 

contributed. Their contributions were spent on solidarity basis and cannot be treated by the company 

rules as capital investments. 

 

The statutory right of first refusal protects a special interest which is stronger than the general interest 

that tangible property should not be encumbered with rights of third parties. Therefore, it must be 

clearly defined and determined to which subjects such right of first refusal relates. For the foregoing 

reasons, the right of first refusal cannot be extended to other subjects, specially not to those who are 

undefined or undefinable. 

 

Further, it is not possible to agree with the view that tenants who cannot buy their dwelling because 

the expected proprietary claimant has the first refusal of the dwelling are discriminated. In this case, 

this is not a dwelling acquired with funds from contributions and from the Common Expenditure Fund, 

which means that we are facing a different state of facts. When two rights are in conflict with each 

other, the right to purchase and the right of ownership in our case, the law knows the rule of priority of 

the stronger right, i.e. the right of ownership. 

 

The jurisdiction of the Constitutional Court is specified in Art. 160 of the Constitution. It does not 

include deciding upon the appropriateness of statutory provisions. The Constitutional Court may 

evaluate statutes only from the aspect of conformity with the Constitution and, therefore, cannot 

discuss the appropriateness of prices and payment conditions set forth in Articles 117 thru 124. The 

Inštitut za kovinske materiale in tehnologije states that the statute did not take into account the 

differences that may occur in determining the selling price of a dwelling; in their specific case the 

selling price of the dwelling is lower than the unpaid balance of the loan for the purchase of the 

dwelling. The Constitutional Court emphasizes that the principle of equality binds the legislative body 

to derive its legal rules on general average states of facts and base them on the prevailing states of 

facts. The legislature cannot take into account atypical cases, because its duty is to prepare general 

and abstract legal rules. Individual cases deviating from the general situations cannot bring about a 

statement of the Constitutional Court that a conflict with the Constitution is in question. A statutory 

provision which does not consider such atypical cases is, therefore, not in conflict with the 

Constitution. 

 

Impugned is also the constitutionality of Art. 54 of the Housing Act which provides that the owner, if he 

terminates the lease for reasons not enumerated in Art. 53, must procure another proper dwelling to 

the tenant, provided that the tenant's situation under the lease is not deteriorated. This right of the 

owner is not in conflict with the Constitution, it just means an implementation of the right to own 

property guaranteed by the Constitution. The owner is even limited in his right, because before 

termination of the lease he must procure another proper to the tenant which will not deteriorate his 

housing situation. 

 

For the reasons described above and based on Art. 160, Para 1, of the Constitution, Art. 7 of the 

Enabling Statute for the Implementation of the Constitution of the Republic of Slovenia (Official 

Gazette of RS No. 33/91-I and Art. 25, Para 3, Item 2 and Art. 15, Para 1 of the Law on the Procedure 

in the Constitutional Court of SR Slovenia (Official Gazette of SRS No. 39/74 and 28/76), the 

Constitutional Court decided, at a meeting, as set forth in the disposition of this Decision and 

Resolution. 

 

This Decision and Resolution were passed by the Constitutional Court composed of: President Peter 

Jambrek, PhD., president, and the judges: Tone Jerovšek, LL.D., Matevž Krivic, LL.M., Anton Perenič, 

LL.D., Janez Snoj, LL.M., Janez Šinkovec, LL.D. and Lovro Šturm, LL.D. 

 

P r e s i d e n t 

Peter Jambrek, PhD. 
signed for him: Tone Jerovšek 


