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Concurring Opinion of Judge Jan Zobec 

  

1. Although I entirely concur with the reasons for the decision, I would like to 

draw attention, in this concurring opinion, to those aspects of the public 

financing of education that I find are key, and at the same time I wish to 

eliminate any thoughts that could possibly arise in relation to the positions 

expressed in the reasoning of Decision No. U-I-68/98, dated 22 November 

2001 (Official Gazette RS, No. 101/01, and OdlUS X, 192). 

  

Decision No. U-I-68/98  

 

2. All three paragraphs of Article 57 of the Constitution regulate the same field 

of a person’s activities – education and schooling and the role of the state in 

this matter. However, the paragraphs are not structured in the same manner 

and they are also not directed towards the same level of the regulated subject. 

While the first and third paragraphs are general and include all forms and 

levels of education, the second paragraph is specific and focused – it only 

refers to primary education. The first paragraph entails a freedom that refers to 

education in its entirety, to all forms and levels of education. On the one hand, 

it also includes the freedom to establish private schools, whereas it does not 

encompass the right to education entirely free of charge. However, in Decision 

No. U-I-68/98, the Constitutional Court stated that “if the constitutionally 

guaranteed plurality of the providers of education is to be truly implemented, 

the state is also bound to create financial possibilities for such” (Paragraph 21 

of the reasoning). Hence, if the freedom to establish private schools (primary 

schools, secondary schools, colleges, universities, academies, etc.) is an 

inseparable part of freedom of education, i.e. if the first paragraph of Article 57 

of the Constitution ensures the existence of primary education as a 

constitutional institute,[1] then what the Constitutional Court stated in the 

mentioned Decision is logical, namely that the state must ensure the actual 

existence of such [primary education], which means that it must ensure its (co-

)financing (Paragraph 21 of the reasoning). At the same time, the 
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Constitutional Court answered the question regarding the constitutionally 

necessary (i.e. compulsory, imposed) amount in which the state is to 

contribute to the existence of private education as such (i.e. educational 

institutions of all types and levels). It stated the following: “Certainly its 

contribution depends on how much it is able to contribute; however, the 

support must be such so as to enable the actual existence of private 

schooling.” (ibidem). 

  

Differentiation 

  

3. The above-stated understandably applies at a general level, i.e. at the level 

determined by the first paragraph of Article 57 of the Constitution. Such in turn 

entails that the position stating that the amount to which the state should 

contribute to the financing of education depends on its capabilities, which 

refers to this general level and which also was stated in such context, cannot 

be transposed to instances of primary education based on state-approved 

programmes. For such instances, the second paragraph applies, which is 

specific and refers exclusively to primary education. Unlike the first and third 

paragraphs of Article 57 of the Constitution, which are general and which refer 

to the entire educational subsystem, this paragraph, which is decisive for the 

decision in the case at issue, is narrowly focused on primary education. 

Therefore, the parts of the reasoning of Decision No. U-I-68/98 cited in the 

preceding paragraph should be understood in such light, including the last 

sentence of Paragraph 21, where the Constitutional Court concluded as 

follows: “The legislature's decision that the state would fully fund only public 

schools in which any parent can enrol their children is within its discretion and 

is thus not inconsistent with the Constitution.”  

 

4. I therefore concur with the [legal] theory that states the following: “When 

primary education is at issue, one cannot concur with the position of the 

Constitutional Court […] that the legislature’s decision that the state would fully 

fund only public schools falls within the legislature’s discretion and is thus not 

inconsistent with the Constitution.”[2] This commentator on the Constitution 

then proceeds as follows: “In such an event, both constitutional rights 

(regarding which the Constitution does not determine a statutory reservation) 

must remain intact, i.e. the right to freedom of education determined by first 

paragraph of Article 57 [of the Constitution] and the right of every primary 

school with a sufficient number of pupils to be financed from public funds, 

considering that primary education is compulsory (the second paragraph of 

Article 57).” The author thus logically concludes as follows: “Such entails that 

the state must ensure the financing of primary schools […] without 



  
discrimination, i.e. according to equal criteria that apply to both public and 

private primary schools.”[3] The meaning of Paragraph 21 of the reasoning of 

Decision No. U-I-68/98, in particular that of its last sentence, cannot be taken 

out of the general context, which refers to education as a whole and in which it 

originally was, and transplant it into another, entirely specific, context that 

refers exclusively to primary education. 

  

The Right to Primary Education Free of Charge 

 

5. The right to primary education free of charge logically follows from the literal 

interpretation of the second paragraph of Article 57 of the Constitution. 

Namely, if the second paragraph of Article 57 of the Constitution determines 

that primary education is compulsory and that it shall be financed from public 

funds, it is clear that the subject of regulation is education and not those who 

provide education. The Constitution imposes the obligation to [provide and 

attend] primary education and not the obligation to [provide and attend] such 

education only in public schools; right after that, in the same sentence, the 

Constitution determines that such education shall be financed from public 

funds. The public-spiritedness of the Constitution in terms of providing public 

financing benefits the end-users, i.e. pupils (and their parents), who are the 

direct beneficiaries of education, and not the providers of education, which can 

be entities of either private or public law. Hence, education as such is 

financed, and not (directly) those who provide education. The providers are 

merely financed as a means, as the providers of educational activities, i.e. 

they are financed indirectly, and not as if [their financing in itself] were the 

objective. The reason for such financing is education, and the objective thereof 

is to ensure individuals at least primary education.  

  

6. This being so, it must not be relevant who the provider of education is. The 

only thing that matters is ensuring education based on state-approved 

programmes. Had the constitution-framers had anything else in mind, the 

wording of Article 57 of the Constitution would have been different. It would 

have read, for instance, “primary education in public schools shall be financed 

from public funds,” or the statutory reservation technique would have been 

used: “Primary education shall be financed from public funds, subject to 

conditions provided by law.” Therefore, it does not follow from the wording of 

the second paragraph of Article 57 that financing the provision of primary 

education from public funds is subject to any limitations. The constitutional 

provision determining that primary education shall be financed from public 

funds is indivisible and thus real, applicable, and effective in its entirety and 

unconditionally.  



  
  

The Meaning of [a Service] Free of Charge 

 

7. This is understandable. Namely, if primary education is imposed by the 

Constitution, it is right that it be financed from public funds. For such reason, 

also the first paragraph of Article 26 of the Universal Declaration of Human 

Rights determines that education must be free, at least in the elementary and 

fundamental stages.[4] If the Constitution limited an individual’s freedom of 

education by determining that not only state-approved education programmes 

must be followed but that also only public primary schools must be attended, 

then the state would be obliged to fully fund only public schools. The third 

paragraph of Article 37 of the 1947 Constitution PRS contained such a 

regulation. When the level of protection of an individual’s freedom expanded 

and individuals merely remained obliged to follow state-approved education 

programmes, i.e. when in the foreground, as the highest constitutional value, 

free and responsible individuals replaced the class-based state and its political 

ideology, at that point, by the nature of the matter, also the degree of public 

financing changed. The latter is at present no longer limited to providers of 

primary education with a public-law (“state”) status, but only to the substance 

of state-approved education programmes. 

 

8. The position that financing the provision of primary education from public 

funds is subject to any limitations would thus not be consistent with the spirit of 

the Constitution and with the fundamental conceptual starting point of a state 

based on the rule of human rights or, to use the words of A. Teršek, a 

“foundational democracy.” The above-mentioned final sentence of Paragraph 

21 of the reasoning of Decision No. U-I-68/98, namely that “[t]he legislature's 

decision that the state would fully fund only public schools where all parents 

can enrol their children […] is within its discretion and is thus not inconsistent 

with the Constitution” thus cannot be understood separately and taken out of 

the general context in which it was stated. This context is the first paragraph of 

Article 57 of the Constitution, which covers all types of education. When 

primary education is at issue (this is the context of the second paragraph of 

Article 57 of the Constitution), the duties of the state are specific. In that 

context, the state is not only obliged to respect freedom of education and to 

create possibilities for its citizens to acquire appropriate education. Primary 

education does not only concern the duty of the state “to enable individuals 

non-discriminatory access to the existing types and levels of education, and to 

offer them certain minimum quality standards of such education.”[5] Since 

primary education is constitutionally imposed, also the commitment of the 

state to finance such education must be constitutionally ensured. It logically 



  
follows from the constitutional duty of pupils to attend state-approved 

education programmes that all such state-approved education programmes 

must also be equally financed. Furthermore, from the nature of the matter, 

there follows from the freedom of education the freedom of individuals to 

choose which schools – private or public – they will attend, and not the 

freedom of the legislature to instead make the choice by itself and thus, even if 

only indirectly, coerce these individuals to enrol in public schools. In the case 

at issue, wherein the financing of primary education is assessed, any 

reference to the mentioned final sentence of Paragraph 21 of the reasoning of 

Decision No. U-I-68/98 taken out of context could thus convey an undertone 

message that the Constitution does not proceed from the freedom of 

individuals but from the freedom of the legislature, implying that it is a matter 

of its imperious will whether only public schools will be provided full funding. 

The fact that, given the above, all of that would have been severely 

unconstitutional, does not require specific proof.[6] Merely the first paragraph 

of Article 15 of the Constitution suffices, in accordance with which human 

rights and fundamental freedoms are exercised directly on the basis of the 

Constitution. 

   

  

Marginal Hypothetical Second Thoughts 

  

9. In fact, human rights can be limited, however only in such cases as are 

provided by the Constitution and in order to protect the human rights of others 

(the third paragraph of Article 15 of the Constitution). The legislature must then 

deal with two tests – the test of legitimacy, where it must prove to the 

Constitutional Court the existence of a constitutionally admissible objective in 

limiting a human right, and then (if it passes this test) also the strict test of 

proportionality, whereby the Constitutional Court assesses whether the 

limitation of a human right is in conformity with that principle of a state 

governed by the rule of law that prohibits excessive interferences by the state 

(i.e. the general principle of proportionality). In the case at issue, the 

legislature failed to demonstrate that the first condition required by the 

Constitution to allow a limitation of a human right was fulfilled. Therefore, the 

Constitutional Court did not have to carry out the strict test of proportionality. 

 

10. However, even if we deemed that the legislature had the intention to 

protect, by the challenged measure, the (developed) network of public primary 

schools and the public capability to maintain them, and even if such objective 

were constitutionally admissible, it would have soon become manifest that it 

would not have passed the strict test of proportionality. It would have stopped 



  
at least at the necessity test. The network of public primary schools is 

namely already protected by the first paragraph of Article 87 of the 

Organisation and Financing of Education Act (Official Gazette RS, Nos. 16/07 

– official consolidated text, 36/08, 58/09, 64/09 – corr., 65/09 – corr., and 

20/11), which states as follows: “Notwithstanding Article 86 of the present Act, 

a private school is not entitled to receive public funds if due to enrolment in the 

private primary school the existence of the only public music school in the 

same school district is endangered or if it carries out its activities contrary to 

the fifth paragraph of Article 7 of this Act.” 

 

11. Not even the excuse (objective) that public primary schools are being 

closed not only due to the lower number of children but also due to the lack of 

public funds could have justified the challenged measure. Namely, the 

reduced financing of state-approved primary education at private schools 

would not have achieved the objective [to prevent such]. If the state enabled 

more primary schools to be operated by private providers, [more] public funds 

for carrying out education programmes would become available due to a 

decrease in investment and maintenance costs, all of which burden private 

schools or their founders. Therefore, such a measure would not hinder the 

network of public primary schools; on the contrary, it would strengthen it and it 

would stimulate its quality. It would namely entail saving public funds that 

otherwise would be spent on investments in and maintenance of the public 

schools network. The measure of limiting the financing thereof is thus also not 

appropriate.  

  

Jan Zobec 

    Judge  

   

 
[1] See L. Šturm (Ed.), Komentar Ustave Republike Slovenije [Commentary on 

the Constitution of the Republic of Slovenia], Fakulteta za podiplomske 

državne in evropske študije, Ljubljana 2002, p. 582. 

[2] See ibidem, p. 583. 

[3] Ibidem.  

[4] Equal recommendations are stated in Article 13 of the International 

Covenant on Economic, Social, and Cultural Rights and in Article 28 of the 

Convention on the Rights of the Child. 

[5] See Paragraph 14 of the reasoning of Decision No. U-I-68/98, which refers 

and applies to all types and levels of education. 

[6] Even though, if I may summarise at this point the core of foundational 

democracy, as introduced and interpreted by A. Teršek: “[s]tate power is […] 



  
merely autonomous and supreme to a greater or lesser degree as regards its 

territory and inhabitants, and it is not in any way genuinely sovereign. State 

power serves the objective of institutionally ensuring, protecting, and 

implementing fundamental human rights and [fundamental] freedoms, as well 

as the fundamental principles of a state governed by the rule of law, 

democracy, equality, respect, dignity, etc.” He continues: “Slovene democracy 

must be spoken of as a constitutional democracy and a foundational 

democracy: a democracy of fundamental rights, freedoms, and principles. 

Emphasis on the quality of constitutionality, constitutionalism and human 

rights, freedoms and fundamental principles of the rule of law, as well as 

sociality and democracy are namely of essential importance, and not perhaps 

the political will (arbitrariness) of the parliament or the will (arbitrariness) of the 

majority of people entitled to vote. In the Republic of Slovenia, fundamental 

human and constitutional rights and freedoms, as well as constitutional 

principles (of a state governed by the rule of law, the rule of law, sociality, and 

democracy) are sovereign. See A. Teršek, Teorija legitimnosti in sodobno 

ustavništvo [The Theory of Legitimacy and Modern Constitutionalism], 

Univerzitetna založba Annales, Koper 2014, pp. 407, 408. 

 


