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I 

  

1. There is an established position that in the event of the constitutional review 

of a regulation, the operative provisions and reasoning of the decision form a 

whole, due to which not only the operative provisions are binding, but also the 

grounds and positions contained in the reasoning.[1] The interpretation 

adopted by the Constitutional Court entails a legally binding interpretation of 

the Constitution.[2] Moreover, it is actually embedded therein. The addressees 

must respect it and come to terms therewith.[3] [4] It is precisely due to this 

reason that they can justifiably rely thereon when forming interpersonal 

relations. Predictability contributes to the formation of a state governed by the 

rule of law, as legal certainty forms an essential element of law and of a state 

governed by the rule of law (Article 2 of the Constitution). In such manner, the 

interpretation and positions of the Constitutional Court contribute to the 

stability of relations in society and the harmony between those who think 

differently, all of which allows for progress to be made. At this point, let me 

also draw attention to the importance of doctrines, standards, and criteria that 

form (or should form) an inseparable part of each constitutional review. The 

decisions of the Constitutional Court and the interpretation of the Constitution 

on which they are based thus constitute the starting point for the further 

development of constitutional thought and the formation of new positions, and, 

above all, for the further regulation and development of relations between 

people in all fields of life. The significance of an adopted interpretation of the 

Constitution is thus much more far-reaching than the resolution of the concrete 

dispute (the concrete case) that [required and] triggered the interpretation. 

 

2. Without trust in the Constitutional Court it should not be expected that its 

decisions will be widely accepted and thus have a connective effect in society, 



  
as a means that should overcome each particular dispute in society 

regardless of its depth and the wrath it sowed therein. I find it difficult to 

imagine building trust in the Constitutional Court if this Court does not observe 

its own precedents, including the positions, doctrines, standards, and criteria 

that are an inseparable, integral part thereof. Therefore, new cases in which 

the Constitutional Court assesses the constitutional conformity of a regulation 

or a position of a court are not in any way, as I understand it, an opportunity to 

“indefinitely” re-argue its previous positions. However, it must be taken into 

consideration that the stare decisis rule is not an absolute one and that 

constitutional law would be very unattractive if this rule were assigned such 

effects.[5] Therefore, positions that have already been adopted cannot 

(simply) be attributed the meaning of an invariant constant in the formula for 

resolving a concrete constitutional dispute.[6] Nevertheless, it also should not 

be overlooked that it is precisely this rule that requires maximum diligence 

when analysing the already adopted positions that follow from the decisions of 

the Constitutional Court, namely to enable new positions adopted in new 

cases to be in conformity with previous positions or to enable them to be 

upgraded or perhaps even modified, in conformity with the development of 

legal thought, on the basis of convincing constitutional reasons, of course.[7] 

In my belief, this is the only manner that enables, in the event of an upgrade to 

positions, standards, and criteria, or even a change in already adopted 

positions, the reestablishment of harmony between constitutional arguments 

and thus of the dominance of the power of arguments over the argument of 

power. And it is the power of arguments (not the argument of power) that is 

the essential element of the functioning of the judicial branch of power and is 

key to building trust therein.[8]  

 

3. It is always demanding to analyse constitutional case law. It must be taken 

into consideration that the decisions of the Constitutional Court resolve 

conflicts between constitutional values and principles, between protected 

interests and needs, and between individual provisions of the Constitution. 

The interpretative role lies precisely in the fact that it harmonises 

inconsistencies and carves order out of uncertainty and paradox.[9] 

Irrespective of how one understands individual constitutional freedoms/rights, 

the relation between them, and the relation towards other constitutional values 

in the entire structure of the Constitution, the substance of individual 

freedoms/rights, and in particular of their constitutionally admissible limitations, 

cannot develop in isolation from others. The mere wording of the Constitution 

expressly indicates that (e.g. the third paragraph of Article 15 of the 

Constitution).  

 



  
4. The analysis of older decisions of the Constitutional Court must be 

comprehensive, otherwise I think it is meaningless. Both because of the 

characteristics of the resolution at the constitutional level of conflicts provoked 

by the constitutional dispute, and also because the context is always 

important. Words by and of themselves are not true.[10] If one reads them as 

being unequivocal, without deeper insight, they conceal ideas rather than 

communicate them.[11] Meanings are not embedded in words but emerge and 

are perspicuous in the light of the background conditions of intelligibility.[12] 

The analysis thus must comprise, I believe, also all the circumstances of the 

case that was already considered. 

 

5. Both in the case from which follows Decision of the Constitutional Court No. 

U-I-68/98, dated 22 November 2001 (Official Gazette RS, No. 101/01, and 

OdlUS X, 192), and in the case at issue, the petitioners (natural persons) drew 

attention to the substantively equal statutory provision on the scope of the 

public financing of the activities of private schools, which also refers, inter alia, 

to financing the provision of state-approved primary education 

programmes.[13] In the case at issue, precisely this provision was challenged, 

because it is allegedly, according to the petitioners (natural persons), the basis 

for paying tuition in private schools and thus the basis for an inadmissible 

inequality before the law. In the case that resulted in Decision No. U-I-68/98 as 

well this provision was referred to in the petition to emphasise the allegation of 

an inadmissible inequality before the law (and of discrimination based on 

religious beliefs). Consequently, I think that both cases are essentially linked 

by these two circumstances from the legal and factual points of view. 

 

6. I concur with the majority decision that the position from Decision No. U-I-

68/98 in accordance with which “[t]he legislature's decision that the state 

would fully fund only public schools in which any parent can enrol their 

children falls within its discretion and is thus not inconsistent with the 

Constitution”[14] is not limited only to private primary schools.[15] However, 

does the mere fact that this position is not limited only to private primary 

schools suffice in order for this position to be paid no attention at all when 

situations are at issue where the financing of primary schools is concerned, 

i.e. the situations referred to in the second paragraph of Article 57 of the 

Constitution? In my opinion, this question should be answered in the negative. 

Otherwise, as I understand, it follows completely unambiguously from the 

wording of Decision No. U-I-68/98 that the mentioned position also refers to 

the legislature's decisions concerning differences in the financing of private 

primary schools. The Constitutional Court namely stated that in the reasoning 

it would use the generic term school to designate primary schools, general 



  
university-preparatory secondary schools [i.e. gymnasiums], as well as 

vocational and technical schools.[16] I cannot understand the phrase public 

schools in the cited position in any other way except as to signify (inter alia) 

public primary schools. Unless I were to claim that the Constitutional Court 

erred when using generic terms that the Court itself had defined. And let me 

draw attention to the fact that the National Assembly and the Government 

referred to Decision No. U-I-68/98 and took into consideration, when 

presenting their opinions, that the cited position also applies to instances of 

the financing of primary schools. The Government, which in contrast to the 

National Assembly concurred with the petitioners, stated new constitutional 

arguments in its opinion, regarding which the Constitutional Court did not 

adopt a position in Decision No. U-I-68/98 and which allegedly significantly 

affect the assessment. 

 

7. The position in accordance with which it is “[t]he legislature's decision 

that the state would fully fund only public schools in which any parent 

can enrol their children is within its discretion and is thus not 

inconsistent with the Constitution” is, as I understand it, one of the 

foundational positions in Decision No. U-I-68/98. Why? Because, with this 

position, the Constitutional Court substantiated the (negative) answer to the 

allegations of the petitioners (natural persons) who, as parents of children who 

attended a private school without a concession, were, due to the different 

financing of the activities of such schools, in a different – i.e. worse – position, 

as they had to pay tuition. The Constitutional Court assessed these allegations 

from the viewpoint of the second paragraph of Article 14 of the Constitution, 

but replied thereto from the perspective of the duty of the state concerning the 

allocation of public funds under Article 57 of the Constitution.[17] I also cannot 

understand the mentioned position in any way other than as expressing the 

self-restraint of the Constitutional Court as regards the decisions of the 

legislature concerning the allocation of public funds for financing schools that 

differentiate between public and private schools without a concession, even if 

its decisions refer to the public financing of state-approved programmes of 

compulsory primary education. Otherwise, the Constitutional Court would not 

have adopted the position in accordance with which such decisions fall within 

the legislature’s discretion. If they did not, the legislature’s discretion would be 

limited by constitutional requirements, and its decisions that differentiate 

between the public financing of public and private schools would be subject to 

a constitutional review by the Constitutional Court. This is all the more true if 

the matter concerned a differentiation in the implementation of a constitutional 

right. Therefore, I see a decisive reason in the mentioned position. It was 

namely essential to negate the alleged inconsistency of the OFEA/96 with the 



  
right to equality before the law and thus, at the same time, to negate the 

constitutional importance of the fact that the petitioners had to pay tuition for 

the schooling of their children because they chose that they would attend a 

private primary school without a concession – both of which were the subject 

of the review of constitutionality in Decision No. U-I-68/98. 

 

8. I find it obvious that the mentioned position, which, it should be 

remembered, also applies to the financing of primary schools, implies that the 

wording of the second paragraph of Article 57 of the Constitution does not 

incorporate a positive constitutional right, i.e. the right of pupils to attend “free-

of-charge” compulsory state-approved primary education programmes 

regardless of whether they are carried out by entities of public law or private 

law.[18] The [above-mentioned] position is incompatible with the right of pupils 

that is understood in such a manner, as the statements from the [expressed] 

position and the right that is understood in such a manner exclude one 

another. Namely, the right with such content limits the legislature’s discretion 

directly in accordance with the Constitution (i.e. the first paragraph of Article 

15 of the Constitution). In fact, the [expressed] position also does not negate 

the right to attend “free of charge” primary education programmes, which is 

derived from the second paragraph of Article 57 of the Constitution. It merely 

does not protect all interests. It provides, as I understand it, the right to non-

discriminatory access to “free-of-charge” primary education in the state that is 

carried out in public schools. 

 

9. To sum up, having analysed Decision No. U-I-68/98 and the cited position in 

its context, I could not understand this position otherwise than that it also 

refers to the legislature’s decisions concerning the financing of primary 

schools. Therefore, my opinion was that this position should have been taken 

into account when deciding on the case at issue. Although adopted positions 

should not be blindly followed, they should also not be disregarded in the 

assessment. Such is, I believe, the interpreter’s duty. I know from my own 

experience that an analysis always triggers a process of evaluating already 

adopted positions. It is, of course, not excluded that the result of such 

evaluation can be the interpreter’s disagreement with the position. However, 

no matter how deep the disagreement is, I believe that that position, although 

disputable, must remain the starting point for further consideration and the 

development of legal thought. Such an approach, I believe, is required by the 

prerequisite of respect for already adopted decisions. However, on the 

personal level of the interpreter, a new process begins. This concerns placing 

[the issue] in the broader society, which includes the past, past disputes, 

solutions, deficiencies, and mistakes, as well as the present, which shares the 



  
fate of the past and which takes into account that a constitutional decision 

entails [the result of] a search for the implementation of a national judgment 

and intent.[19]  

  

  

II 

  

10. The wording of the second paragraph of Article 57 of the Constitution 

reads as follows: “Primary education is compulsory and shall be financed from 

public funds.” In accordance with the literal interpretation, this provision 

determines two obligations. The first one in relation to individuals, and the 

second one in relation to entities that have access to public funds (the state, a 

local community – either of which are hereinafter referred to as the 

community). In relation to individuals, the obligation of compulsory primary 

education limits their freedom of education guaranteed by the first paragraph 

of Article 57 of the Constitution. In relation to the community, the second 

constitutional requirement imposes on it a concrete obligation that is financed 

from public funds. Such constitutional requirement is fulfilled by funding that 

provides for primary education. It is clear that both constitutional requirements 

must be taken into account when regulating this matter by law. By prescribing 

both compulsory primary education and its financing from public funds, the 

Constitution underlines the special importance of this segment in the state. 

This is an objective constitutional value. At today’s stage of development, the 

prescription of compulsory primary education seems anachronistic due to the 

generally accepted significance of education. In any case, the Constitution 

determines that parents have (inter alia) the right and duty to educate their 

children (the first paragraph of Article 54 of the Constitution), while children are 

ensured special protection in the Constitution, namely (inter alia) protection 

from economic and social exploitation (the second paragraph of Article 56 of 

the Constitution). However, I would like to stress that the wording of the 

second paragraph of Article 57 of the Constitution does not mention a right but 

imposes two obligations in relation to two different subjects. 

  

11. In contrast to the third paragraph of Article 57 of the Constitution, the 

second paragraph of Article 57 of the Constitution imposes a completely 

concrete obligation of the community relating to the creation of objective 

possibilities to obtain primary education, i.e. public funding for such purpose. 

And it is obvious that such funding benefits all those to whom the obligation to 

attend primary school is addressed, because it provides for the fulfilment of 

their needs and interests in this field of life. The constitutionally imposed duty 

of the community provides a concrete, objective basis, which is beneficial for 



  
them, and an objective value – i.e. primary education in the state. At this 

point, a question arose in my mind whether the fact that the funding benefits 

all those to whom the obligation to attend primary school is addressed really 

suffices, alone and of itself, for an individual right to be formed that includes 

the claim of beneficiaries that the community, for every individual in particular, 

is to finance a state-approved primary education programme, irrespective of 

who carries out that programme, which [is an aspect that] would also include 

the protection of his or her interest to select a certain provider of a state-

approved programme of primary education that is an entity under private law. 

 

12. I am of the opinion that in searching for the answer to this question one 

should distinguish between the constitutionally imposed positive obligations of 

the state (the community), which contribute to the implementation of a certain 

positive constitutional value, and the constitutionally guaranteed positive rights 

of individuals, which guarantee the holders of these rights, directly on the 

basis of the Constitution, that the state (the community) will fulfil a certain 

obligation that it has towards them. The Constitution namely distinguishes 

between the two categories. For instance, if it grants a positive right, this is 

clearly evident from the text (cf., e.g., Article 30 of the Constitution). It is 

namely an essential characteristic of positive rights that the Constitution itself 

guarantees individuals the fulfilment of a certain task directly on its basis. 

 

13. The duty to provide financing from public funds and the duties of the state 

referred to in the third paragraph of Article 57 of the Constitution form a solid 

guarantee of the implementation of the objective value – i.e. primary education 

in the state. The possibilities to obtain primary education financed from public 

funds are thus an integral part of the legal order and the reality of our society. 

However, as this concerns an objective value, I believe that the significance of 

the allegations of the National Assembly comes to the fore in such context, 

namely that the community is under no obligation to provide support to 

educational institutions that serve specific, religious, or philosophical beliefs. 

The same holds true for the warnings of the National Assembly relating to the 

given financial framework, i.e. the financial capacities of the state or local 

communities. The constitutional importance of these allegations, unfortunately, 

was not recognised. 

 

14. It seems to me that the majority decision simply took as proven all that was 

yet to be proven. Namely, that the second paragraph of Article 57 of the 

Constitution – although it does not mention any right – regulates a positive 

human right, without even devoting prior attention to differentiating between 

positive human rights, on the one hand, and the entitlements and expectations 



  
of individuals derived from constitutionally imposed duties of the 

state (the community) in the field of the implementation of objective 

constitutional values, which are designated by the term “rights”, on the other. I 

believe that this is a simplification of the interpretation of the Constitution. Only 

an answer to the roughly presented doctrinal dilemmas would, in the context of 

the second paragraph of Article 57 of the Constitution, enable, as I understand 

it, a substantive assessment and the final formation of the substance of the 

right at issue that would also include the needs/requirements of organised 

society in the field of primary education, which are, as I understand it, hardly 

concordant with the supreme will of individuals.  

  

15. Conclusion. As I understand it, the majority decision does not provide an 

answer to this question. This is precisely why I find a substantive assessment 

to be lacking. Furthermore, I cannot rid myself of the impression that a 

comparison of the underlying position in the majority decision regarding the 

human right to primary education “free of charge” with the cited position from 

Decision No. U-I-68/98 leads to an understanding that the two positions are in 

opposition to each other. The reasons due to which no attention was paid to 

the position from Decision No. U-I-68/98 that I discerned from the majority 

decision were, in my view, neither correct nor sufficient. I could not vote for the 

majority decision, in which I found the reasons for the above issue (inter alia) 

lacking. 

 

  

Dr Dunja Jadek Pensa 

            Judge 

  

  

                                                                                             Dr Jadranka Sovdat 

                                                                                                         Judge 
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