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Dissenting Opinion of Judge Dr Etelka Korpič – Horvat 

 

I voted against the adopted decision because I assessed that, by its decision, 

the Constitutional Court interfered with the legislature’s competence. 

 

1. The second paragraph of Article 57 of the Constitution contains two legal 

norms: the first determines that primary education is compulsory, and the 

second that primary education shall be financed from public funds. 

 

2. From the wording in accordance with which primary education is financed 

from public funds, the majority of the Constitutional Court judges derived the 

conclusion that children have “the right to attend compulsory state-approved 

primary education programmes free of charge regardless of whether they are 

carried out by entities of public or private law” (Paragraph 20 of the reasoning). 

However, since in accordance with the regulation in force state-approved 

primary education programmes carried out by private schools without a 

concession are not financed from public funds in the same amount as the 

programme for public schools, there is an interference, according to the 

assessment of the majority of the Constitutional Court judges, with the right of 

pupils to primary education free of charge. 

 

3. In contrast to the majority, I am of the opinion that the Constitution does not 

require that primary education must be fully financed from public funds, i.e. 

that primary education is necessarily free of charge. I believe that the 

Constitution does not require that for either public or private schools. In 

particular, the Constitution does not require such in the form of “the right of 

children.” The above is also not true in reality, as parents alone pay for 

textbooks, other [educational] aids, and activities that fall within the framework 

of the public programme.[1] 

 

4. In my opinion, it follows from the constitutional provision on compulsory 

primary education that parents have the duty to ensure that their children 



  
attend a state-approved primary education programme.[2] The 

mentioned obligation of parents is correlative to the duty of the state to 

organise primary education in a manner that enables parents to fulfil their 

obligation to ensure that their children are enrolled in a state-approved primary 

education programme. 

  

5. The second paragraph of Article 15 of the Constitution leaves the regulation 

of the manner of the exercise of human rights and fundamental freedoms to 

the legislature, namely whenever the Constitution so provides or where this is 

necessary due to the particular nature of an individual right or freedom. As to 

the implementation of education, Article 57 of the Constitution does not grant 

the legislature express authorisation to regulate the manner of education; 

however, the legislature did regulate it [nonetheless] due to the nature of the 

right to education, which can be exercised in different ways, as an abstractly 

formulated constitutional provision cannot suffice for a human right to primary 

education to possibly be exercised directly on the basis of Article 57 of the 

Constitution. In fact, the Constitutional Court has already upheld the 

determination of the statutory regulation of primary education and its financing, 

in particular by Decisions No. U-I-215/96, dated 25 November 1999 (Official 

Gazette RS, No. 101/99, and OdlUS VIII, 265), and No. U-I-68/98, dated 22 

November 2001 (Official Gazette RS, No. 101/01, and OdlUS X, 192). 

 

6. The legislature regulated the organisation and financing of education by the 

Organisation and Financing of Education Act (Official Gazette RS, Nos. 16/07 

– official consolidated text, 36/08, 58/09, 64/09 – corr., 65/09 – corr., and 

20/11 – hereinafter referred to as the OFEA). 

 

7. In Slovenia, the field of primary education falls under the regulation of non-

economic public services. It is regulated by the Institutes Act (Official Gazette 

RS, Nos. 12/91 and 8/96 – hereinafter referred to as the IA), as the general 

act, and the OFEA, as the sectoral act. Neither the Constitution, other 

regulations, nor the OFEA define public services.[3] In general it holds true 

that the state or local communities ensure the continuous and undisturbed 

provision of public non-material goods and services.[4] The principle of free 

enterprise does not apply thereto, as the activities included in the regulation of 

public services are not carried out in a commercial manner for the purpose of 

making a profit but are carried out, as a general rule, under equal conditions 

for all users due to the implementation of the public interest. Trpin states that, 

in public service activities, the establishment of commercial mechanisms could 

result in disturbances in the functioning of the social system.[5] Due to the 



  
stated characteristics, compulsory primary education activities in the 

Republic of Slovenia are carried out under the regulation of public services. 

 

8. Article 10 of the OFEA defines a public service in the field of education. In 

accordance with the mentioned Article, primary education public services 

include education programmes adopted by the competent minister that are 

organised in the network of public primary schools (the first paragraph of 

Article 11). The mentioned programmes are carried out by public primary 

schools and, on the basis of a concession, also private primary schools (the 

second paragraph of Article 10 and the first paragraph of Article 11). The 

OFEA does not provide for forms of public services other than public primary 

schools and private primary schools with a concession.[6] The OFEA does, 

however, differentiate between state-approved education programmes carried 

out as public services (Article 10) and other state-approved education 

programmes (Article 9). The latter may be carried out by private primary 

schools without a concession. 

 

9. State-approved education programmes may be carried out by four types of 

primary schools: 

a) public primary schools (i.e. primary schools established by entities of public 

law, by a state, or by a municipality, and which are included in the regulation of 

public services and in the network of public primary schools); 

b) private primary schools with a concession (i.e. primary schools established 

by entities of private law, to which the state has granted a concession for 

carrying out a public service in the field of primary education, and which are 

included in the network of public primary schools); 

c) private primary schools without a concession (i.e. primary schools 

established by entities of private law, to which the state has not granted a 

concession for carrying out a public service in the field of primary education; 

they carry out a state-approved education programme on the basis of an 

agreement on the co-financing of a state-approved education programme. 

These schools are not included in the network of public primary schools); 

d) private primary schools without a concession with characteristics equal to 

those of private primary schools under c), however they do not carry out a 

state-approved education programme. 

 

10. The legal positions that the mentioned primary schools are in vary not only 

between public and private schools, but also between private primary schools 

themselves. The positions of a private primary school with a concession and a 

private primary school without a concession are significantly different. A 

concessionary public service is one form of transferring the performance of a 



  
certain activity from the public sphere to the private sphere and thus can be 

considered to be a form of the privatisation of public services.[7] A private 

primary school – i.e. a concessionaire – is bound by the concession 

agreement, by which it agrees, with the state as the licensor, to the conditions 

for carrying out the activities and other subjects determined by Article 75 of the 

OFEA (the mutual relations of the contracting parties, the subject of the 

concession, the scope of the performance of activities, etc.). The OFEA, 

however, does not determine the rights of the licensor when managing an 

institution, which it determines with regard to public schools, where the 

founder has important competences that refer to the operations of the public 

school. Nevertheless, in a concessionary relationship the position of the state 

as the licensor is stronger, as the state, being the bearer of the public interest 

and the entity obliged to provide all pupils primary education, acts not only as 

a party to the contractual obligation, but also as [state] power. Therefore, the 

concession agreement includes characteristics of both an authoritative and 

contractual act. Consequently, special provisions apply as to the rescission 

and modification of the agreement, the transfer of the concession, the 

revocation of the concession, etc. All of these characteristics of the agreement 

are intended to ensure that the concessionaire carries out primary education 

as required by the regulation of public services, thus protecting the relationship 

between the concessionaire and the users of the services.[8] It is important for 

the state to ensure undisturbed primary education and thereby to fulfil its 

obligation originating from the second paragraph of Article 57 of the 

Constitution. Private schools with a concession are thus included, on the basis 

of a concession agreement, in the network of public primary schools.  

 

11. A private school without a concession that fulfils the prescribed material 

conditions and conditions relating to its personnel is entered into the register of 

primary schools on the basis of a decision of the sectoral ministry, and carries 

out a state-approved education programme; such school concludes with the 

state (merely) an agreement on the co-financing of the primary education 

programme.[9] By the agreement on the co-financing of the primary school, 

the state and the primary school agree merely on the scope, period, and 

manner of the financing. The programmes of such primary school are not 

included in the regulation of public services and [the school] is thus also not 

included in the network of public primary schools. 

 

12. Considering the mentioned differences in the legal positions of primary 

schools, the legislature determined different sources and a different scope of 

their financing. The OFEA ensures public financing from public funds of all 

three types of primary schools that carry out state-approved education 



  
programmes. But not full financing. A public primary school receives public 

funds for carrying out the education programme, for investments, for capital 

maintenance expenditures, and for equipment. A private primary school with a 

concession receives public funds for carrying out the education programme in 

the same amount as does a public school, however the state does not finance 

its investments, capital maintenance expenditures, or equipment. As regards a 

private primary school without a concession that carries out a state-approved 

education programme, the state covers, in accordance with the second 

paragraph of Article 86 of the OFEA, 85% of the costs for carrying out the 

education programme; however, the state does not finance its investments, 

capital maintenance expenditures, or equipment. On the other hand, the 

OFEA does not exclude the possibility of public primary schools acquiring 

funds by selling services and products (i.e. by commercial activities, the eighth 

indent of the first paragraph of Article 78 of the OFEA).[10] Private primary 

schools may also be financed by tuition (the sixth indent of the first paragraph 

of Article 78 of the OFEA) but only private schools without a concession may 

also acquire funds from pupils’ contributions (the first paragraph of Article 83 

of the OFEA). The sources of financing of a public school must not include 

tuition or pupils’ contributions; a public schools is also limited as regards the 

use of the surplus, as it may only distribute it in accordance with the law and 

the founder’s decision (the second paragraph of Article 48 of the IA).[11] I can 

conclude that, within the framework of its competences, the legislature 

regulated different possible sources of financing of primary education with 

respect to the different legal positions of primary schools.[12] 

 

13. I can conclude from all of the above that, by organising this public service 

and by maintaining the network of public primary schools, the state fulfilled the 

formal obligation to organise primary education. Parents are also in fact 

provided the opportunity to enrol their children in a state-approved primary 

education programme and thus to fulfil their obligations stemming from the 

second paragraph of Article 57 of the Constitution. As stated above, private 

primary schools without a concession do not carry out a public service and do 

not fall within the network of public primary schools. From the viewpoint of 

fulfilling the obligation of the state to ensure public financing of primary 

education, carrying out a state-approved primary education programme does 

not equal carrying out a public service in the field of primary education. A 

public service is carried out by a public institution or a concessionaire in 

accordance with the regulation of public services. A private school, on the 

other hand, is neither a public institution nor a concessionaire.  

 



  
14. Parents of pupils enrolled in private schools without a concession 

can only claim that their children were deprived of the right to compulsory 

primary education if they prove that they could not enrol their children in one of 

the primary schools in the network of public primary schools. Since the state 

maintains the network of public primary schools, I believe that it does not have 

the duty to finance education programmes carried out by private primary 

schools without a concession. The decision on the amount of public funds that 

should be available to private primary schools without a concession falls within 

the legislature’s discretion and not within the field of the review of 

constitutionality. The issue in this respect is not that the state finances private 

schools due to the constitutional provision stating that primary education shall 

be financed from public funds, but [the fact that it finances them] in order to 

ensure plurality (e.g. of Weltanschauungen). 

 

15. As to the question of whether the state is obliged to fully finance only 

public schools, the Constitutional Court has already replied thereto in Decision 

No. U-I-68/98, dated 22 November 2001, wherein it stated the following in 

Paragraph 21 of the reasoning: “The legislature's decision that the state would 

fully fund only public schools in which any parent can enrol their children falls 

within its discretion and is thus not inconsistent with the Constitution.”[13] 

Furthermore, it must be taken into consideration that, in order to ensure the 

plurality of the providers of education, the state also has the duty to finance 

state-approved education programmes carried out by private schools with a 

concession. Such follows also from Decision No. U-I-68/98, dated 22 

November 2001, where the Constitutional Court stated the following in 

Paragraph 21: “If the constitutionally guaranteed plurality of the providers of 

education is to be truly implemented, the state is also bound to create financial 

possibilities for such.” I believe that the appropriate legal framework is 

ensured, as the state finances the education programmes of private schools 

with a concession in the same amount as for public schools; in addition, it 

finances state-approved education programmes carried out by primary schools 

without a concession. These programmes are not included in the regulation of 

public services and, in spite of that, they are provided 85% of the funds that 

the state provides for carrying out the public education programme. A question 

that may in fact be raised, considering the share of private schools carrying 

out state-approved education programmes, is whether in fact there exists a 

plurality of providers of education. The assessment of this question, however, 

exceeds the constitutional question in the case at issue. 

 

16. It is emphasised in the reasoning of the Decision at issue that due to the 

fact that the state does not fully fund the primary education programmes of 



  
private schools without a concession, it inadmissibly interferes with the right 

of children to publicly-financed primary education. I believe that it cannot be 

claimed that this obligation of the state is not fulfilled. Since the state provides 

for the network of public primary education, which also includes private 

schools that have concluded a concession agreement, it fulfils its obligation 

imposed by the first and second paragraphs of Article 57 of the Constitution. 

Therefore, from the fact that private primary schools without a concession are 

only partially financed from public funds, one cannot draw the conclusion that 

there is an inadmissible interference with the rights of children who attend 

private primary schools. 

 

17. It is a sovereign decision of the state to what extent it will finance primary 

education. In the EU, the constitutions of certain Member States provide for 

primary education free of charge, namely Belgium, Bulgaria, Croatia, Estonia, 

Finland, Greece, Hungary, Ireland, Italy, Latvia, Lithuania, Luxembourg, Malta, 

Poland, Portugal, Romania, Slovakia, and Spain. Nevertheless, the financing 

of private schools is, as a general rule, limited in scope.[14] For the mentioned 

states (Belgium and Ireland are exceptions) it also holds true that at the level 

of primary education the share of private schools is significantly lower than the 

share of public schools.[15] Finnish primary schools are among the best 

primary schools in the world. They are managed by municipalities (i.e. 99% 

are), whereas private schools are an exception and are financed in the amount 

equivalent to that received by public schools. Private schools must observe 

national primary school syllabi and are under state supervision.[16]  

 

18. With regard to the above, I am of the opinion that by establishing a 

network of public primary schools in which also private schools with a 

concession are included the state fulfils its obligation to provide all school-age 

children a sufficient legal framework for a pluralistic primary education. The 

state complements the plurality of the providers of education by entering 

private schools without a concession into the register of primary schools. 

However, I believe that the compulsory automatic financing of primary schools 

on the basis of whether they carry out state-approved programmes should not 

be established. The decision of the Constitutional Court entails that the state 

must finance state-approved education programmes carried out by private 

schools without a concession in the amount equivalent to the programmes 

carried out by primary schools that are included in the public network of 

schools, although the state could fulfil its obligation to organise and to ensure 

the functioning of primary education by ensuring sufficient coverage by the 

network of public primary schools. The Decision of the Constitutional Court 

entails that a given amount of money will have to be distributed among 



  
multiple beneficiaries, which is likely to impoverish the public service of 

primary education carried out by public primary schools or by private primary 

schools with a concession. The duty of the state is not only to provide a 

sufficient number of primary schools; it also must ensure the quality of 

education. Nonetheless, the question regarding the overall financing of 

primary education (textbooks, etc.) remains open.  

 

19. I am of the opinion that providing a different scope of financing from public 

funds depending on the different legal positions of public and private schools 

with a concession and of private schools without a concession leads to an 

admissible and reasonable differentiation. Private schools that carry out state-

approved education programmes without a concession certainly bring many 

positives; they are established in the public interest and they give parents 

more choice as to which school they will enrol their children in; private schools 

also lessen the burden on the budgets of municipalities, as they do not need to 

finance investments, capital maintenance, or the equipment of these schools. 

As to the question of whether the legislature took all of the above into 

consideration when it prescribed the 85% financing of the state-approved 

education programmes of private schools to which the state did not grant a 

concession, this matter falls within the legislature’s discretion, until the 

legislature interferes with Article 57 of the Constitution, in accordance with 

which freedom of education is guaranteed and compulsory primary education 

is financed from public funds. 

 

20. The greater the regulation of public services, the more social the state 

is.[17] The objective of every social state is to prevent an increase in inequality 

or poverty among children, as well as to ensure the fairness of the school 

system.[18] By carrying out public services, the state fulfils its role. Hence, one 

can expect that public services will exist also in the future. How they are to 

develop, perhaps by following the path of greater privatisation and 

liberalisation, is a question every state is faced with. Therefore, it is a matter of 

the state’s policy [to decide] what stance will it take towards regulating, 

carrying out, and supervising primary education programmes, including 

whether it will itself establish public schools in which it will have a predominant 

influence, and whether it will maintain such influence via private primary 

schools with a concession, or whether it will leave the carrying out of primary 

education activities to the commercial sector to a greater extent.  

  

To conclude, I believe that when the Constitutional Court decided in the case 

at issue that it is the duty of the state to fully fund also primary education 

programmes carried out by private schools that are not included in the 



  
regulation of public services or in the network of public primary schools, it 

interpreted too broadly the requirements that follow from the second 

paragraph of Article 57 of the Constitution and excessively interfered with the 

competence of the state to determine the appropriate manner of financing 

primary education for different schools.  

  

  

                                                                              Dr Etelka Korpič – Horvat 

                                                                                             Judge 

  

 
[1] When the Constitution was being drafted, the Commission for 

Constitutional Affairs discussed, on 27 November 1991, whether the 

Constitution should determine that primary education is free of charge, which 

is what the draft version of the Constitution contained. The Commission 

decided to abandon the phrase “free of charge.” Dr F. Bučar argued at the 

time that “[…] primary education is free of charge, but although this is relative, 

it is not true. I have to buy textbooks, notebooks, and everything else all by 

myself. I have to pay that myself. Unless we are able to say that from now on 

absolutely everything for school-age children is free. But it is not!” (See 

Republika Slovenija, Državni zbor, Nastajanje slovenske ustave [The Republic 

of Slovenia, National Assembly, The Drafting of the Slovene Constitution], Vol. 

II, Ljubljana 2001, p. 648). 

[2] The concretisation of the first part of the following sentence: “Primary 

education is compulsory” is determined by Article 4 of the Primary School Act 

(Official Gazette RS, Nos. 81/06 – official consolidated text, 102/07, 107/10, 

87/11, and 63/13 – hereinafter referred to as the PSA). It concerns the 

obligation of parents to ensure that their child fulfils the obligation to finish 

primary education. In addition, the right and duty of parents to have their 

children educated is also determined by Article 54 of the Constitution. 

[3] The general definition of public services can be found in Article 1 of the 

Services of General Economic Interest Act (Official Gazette RS, No. 32/93 – 

hereinafter referred to as the SGEIA), but only that of [public] services of 

general economic interest, which are activities by which material public assets 

are provided, namely products and services, regarding which continuous and 

undisturbed provision in the public interest is guaranteed by the Republic of 

Slovenia or by municipalities, with a view to satisfying public needs when and 

insofar as they cannot be provided on the market. The issue is to provide 

certain assets that the state must provide to its inhabitants and citizens due to 

the public interest and the state’s role. Duguit was the first to define, in legal 

theory, a public service, namely as any activity that must be regulated and 



  
supervised by the state, as it is indispensable to the realisation and 

development of social activity, as long as it is of such nature that it cannot be 

provided otherwise than by state intervention (L. Duguit, Law in the Modern 

State, Oxford University Press, Oxford 2003, p. 63). As regards the rise and 

development of public services (French: services publics), see P. Ferk, B. 

Ferk: Javne službe, državne pomoči in javno-zasebna partnerstva [Public 

Services, State Aids, and Public-Private Partnerships], GV Založba, Ljubljana 

2008, pp. 26–38. 

[4] In Slovenia, non-commercial and commercial activities are carried out as 

public services. The law determines which activities the regulation of public 

services applies to. The regulation of non-commercial public services applies 

in the fields of education, health care, social care, culture, science, and other 

(non-commercial) activities. It is regulated by the Institutes Act and sectoral 

laws. See G. Trpin, Javne službe in javni zavodi [Public Services and Public 

Institutions], Podjetje in delo, Nos. 6–7, pp. 1376–1382. 

[5] G. Trpin, Javne službe in javni zavodi [Public Services and Public 

Institutions], Podjetje in delo, Nos. 6–7, 2004, p. 1376. 

[6] Different forms of providing public services are determined by the SGEIA; 

Article 6, for instance, determines a public utility unit. See J. Čebulj, Oblike 

izvajanja javnih služb in koncesionirana javna služba [Forms of Providing 

Public Services and Public Services with a Concession], Pravna praksa, 1991, 

No. 19. 

[7] See also M. Pečarič and B. Bugarič, Javne službe [Public Services], 

Fakulteta za upravo Univerze v Ljubljani, Ljubljana 2011, pp. 136–145. 

[8] See A. Mužina, Pravna ureditev koncesij v Republiki Sloveniji in EU [The 

Legal Regulation of Concessions in the Republic of Slovenia and in the EU], 

Založniška hiša Primath, Ljubljana 2004, pp. 575–771; R. Pirnat, Koncesijska 

pogodba [The Concession Agreement], Podjetje in delo, Nos. 6–7/2003, pp. 

1607–1618; and M. Dekleva, Prenos koncesijskega razmerja kot svojevrsten 

upravnopravni institut [Transfer of a Concessionary Relationship as a Special 

Administrative Law Institute], Javna uprava, Vol. 50, Nos. 1–2, 2014, pp. 133–

150. 

[9] The education programme becomes state-approved once the competent 

expert council establishes the equivalence of the education standard (Article 

17 of the OFEA). 

[10] The scope of these funds is very limited and it is not necessary that every 

primary school acquires funds from this source of financing. From the 

viewpoint of the legal order of the EU, this source is also disputable, as 

commercial activities fall within the system of free enterprise. 

[11] See Decision of the Constitutional Court No. U-I-272/97, dated 23 

November 2000 (Official Gazette RS, No. 115/2000, and OdlUS IX, 276). 



  
[12] Considering [the content of] the filed petition, the Constitutional Court 

did not adopt a position on the financing of investments, capital maintenance, 

and equipment, therefore I will only consider the financing of education 

programmes hereafter. 

[13] I believe that this conclusion of the Constitutional Court also refers to 

primary education, as the “entire sphere” of education also includes primary 

education, which is what expressly follows from point 7 of the reasoning of 

Decision No. U-I-68/98, dated 22 November 2001; furthermore, parents as 

legal representatives enrol their children in primary schools, as pupils (still) 

cannot enrol therein by themselves. 

[14] OECD (2012), Public and Private Schools: How Management and 

Funding Relate to their Socio-economic Profile, accessible at: 

http://dx.doi.org/10.1787/9789264175006-en (accessed on 17 December 

2014), Figure 1.3 on p. 21 shows the percentages of state financing of public 

and private schools. 

[15] Ibidem, Figure 1.1 on p. 19, which shows the percentages of pupils who 

attend public and private schools. 

[16] See Draft Act Amending the Primary School Act, EVA: 2011-3311-0007, 

dated 14 July 2011. See also the data regarding Finland accessible on the 

following website: 

https://webgate.ec.europa.eu/fpfis/mwikis/eurydice/index.php/Finland:Redirect 

(accessed on 23 December 2014). 

[17] Trpin states that a social state will have a greater number and a larger 

scope of public services than a liberal state, as it can achieve social goals 

through them. From this point of view, public services can substantially 

contribute to social equality, as access to their assets is not related to the 

financial power of individuals. (G. Trpin, Javne službe in javni zavodi [Public 

Services and Public Institutions], Podjetje in delo, Nos. 6–7, p. 1377). Also P. 

Ferk and B. Ferk state that “[t]he state does not leave non-commercial public 

services to be carried out under market conditions in particular due to social 

reasons, as disturbances could lead to socially unacceptable circumstances. 

Such activities include, for instance, public health care, education, protection 

of the cultural heritage, pharmacy services, and other similar activities. Market 

mechanisms in these fields could be completely unequal and thus solidarity 

would not be ensured.” (P. Ferk, B. Ferk, op. cit., p. 37). As to the legal effects 

and the issue of solidarity, see, for instance, D. Gareth, Competition, Free 

Movement, and Consumers of Public Services, EBLR, No. 1/2006, p. 102. 

[18] From those proposed modifications of the PSA that are directed towards 

reducing public spending and thus reducing the public debt to a sustainable 

limit, it can be discerned that the position [in Slovenia] still remains at the 

starting point that the Slovene school system must ensure, to the greatest 

http://dx.doi.org/10.1787/9789264175006-en
https://webgate.ec.europa.eu/fpfis/mwikis/eurydice/index.php/Finland:Redirect


  
degree possible, the fairness of the school system, which is reflected in 

both the accessibility of knowledge and in providing measures for those 

coming from an environment that does not stimulate education. See the Draft 

Act Amending the Primary School Act, EVA: 2013-3330-0089, dated 20 June 

2013. 

 


