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4 December 2014 

DECISION 

  

At a session held on 4 December 2014 in proceedings to review 

constitutionality initiated upon the petitions of Anton and Bernarda Kokalj, 

Vodice, Peter and Nika Gregorčič, Ljubljana, and St. Stanislav’s Institution, 

Ljubljana, represented by Radovan Cerjak, attorney in Ljubljana, the 

Constitutional Court 

  

decided as follows: 

  

1. The first sentence of the second paragraph of Article 86 of the 

Organisation and Financing of Education Act (Official Gazette RS, Nos. 

16/07 – official consolidated text, 36/08, 58/09, 64/09 – corr., 65/09 – corr., 

and 20/11) is, in the part that refers to carrying out state-approved 

primary education programmes, inconsistent with the Constitution. 

  

2. The National Assembly must remedy the established inconsistency 

with the Constitution within one year following the publication of the 

present Decision in the Official Gazette of the Republic of Slovenia.  

 

  

REASONING 
  

  

A 

  

1. The first and second pair of petitioners are parents of minor school-age 

children who must pay a portion of the tuition for attending a state-approved 

primary education programme at the private Alojzij Šuštar Primary School, the 

founder of which is the third petitioner. Therefore, they challenge the first 

sentence of the second paragraph of Article 86 of the Organisation and 



  
Financing of Education Act (hereinafter referred to as the OFEA), 

in accordance with which private schools carrying out state-approved 

education programmes are provided 85% of the funds the state provides for 

carrying out public education programmes. The petitioners do not challenge 

the second sentence of the second paragraph of Article 86 of the OFEA, in 

accordance with which private schools are not entitled to receive funds for 

investments in assets, capital maintenance expenditures, and equipment. 

 

2. The first and the second pair of petitioners allege a violation of Articles 1, 2, 

14, 15, 35, 22, 41, 54, and 57 of the Constitution. They allege that from 1 

September 2012 onwards they must pay the school monthly tuition to carry out 

the state-approved part of the [education] programme, although the second 

paragraph of Article 57 of the Constitution determines that primary education 

shall be financed from public funds. Concretely, in 2011, the third petitioner 

allegedly received EUR 109,014.17 less to carry out the state-approved part of 

the [education] programme than a comparable public primary school would 

have received, whereas in the first half of 2012 it received EUR 65,008.67 

less. The mentioned petitioners allege that the position of school-age children 

in private schools is essentially comparable to the position of school-age 

children in public schools, therefore the unequal provision of public funds 

allegedly violates equality before the law as determined by the second 

paragraph of Article 14 of the Constitution and the equal protection of rights 

determined by Article 22 of the Constitution, as there are no reasonable and 

objective grounds for a reduction in such financing. They stress that only 

financing the state-approved part of the programme is problematic, whereas 

the financing of additional lessons and other content, which parents pay for 

separately as a surcharge for the higher standard programme, is not. Due to 

the challenged provision, which in 1996, when the OFEA entered into force, 

limited the financing of private schools, those private schools that were 

established prior to 1996 are provided [by the state] 100% of their budget, 

whereas those established after 1996 are only provided 85% [of the necessary 

funds]. The first and the second pair of petitioners refer to Decision of the 

Constitutional Court No. U-I-68/98, dated 22 November 2001 (Official Gazette 

RS, No. 101/01, and OdlUS X, 192), in which the Constitutional Court 

assessed the costs of the functioning of private schools (these allegedly 

include the costs of carrying out the programme, the costs of investments and 

equipment, and capital maintenance expenditures) and assessed that the 

decision of the state to fully fund only public schools falls within the 

legislature’s discretion and is thus not inconsistent with the Constitution. 

Insofar as primary education is concerned, they do not concur with this 

position, as it allegedly interferes with the freedom of education determined by 



  
the first paragraph of Article 57 of the Constitution. The Constitution 

allegedly limits the freedom of primary education, which is compulsory, in 

accordance with the second paragraph of Article 57, which requires the state 

to finance primary education from public funds. Also Article 26 of the Universal 

Declaration of Human Rights (Human Rights, Collection of International 

Documents, Part I, Universal Documents, Društvo za ZN za Republiko 

Slovenijo, Ljubljana 1995, pp. 1–7) requires the same. A comparison with 

European states allegedly demonstrates that primary education is very poorly 

developed in the Republic of Slovenia. The challenged provision allegedly also 

violates the parents’ right determined by the third paragraph of Article 41 of the 

Constitution, namely the right to provide their children with a religious and 

moral upbringing in accordance with their beliefs, and the right to educate and 

raise their children, which is determined by the first paragraph of Article 54 of 

the Constitution. The mentioned petitioners propose that the Constitutional 

Court abrogate the second paragraph of Article 86 of the OFEA and impose 

on the legislature the duty to place the financing of public and private school 

programmes on an equal footing. 

 

3. The third petitioner alleges a violation of the second paragraph of Article 57 

of the Constitution because the 85% financing of private schools compared 

with the 100% financing of public schools is allegedly inconsistent with the 

constitutional provision on compulsory primary education, which should be 

fully financed from public funds. The third petitioner considers itself to be a 

part of the public education network of the Republic of Slovenia as it is listed in 

the register of primary schools in the Republic of Slovenia and its diploma is a 

publicly recognised official document confirming that primary education has 

been completed. Therefore, it believes that the state should have provided the 

third petitioner financial conditions equal to those provided to public schools. 

 

4. The Government concurs with the petition of the applicants and believes 

that the challenged provision is inconsistent with the Constitution. It refers to 

Eurostat data that indicate that the share of private education in the Republic 

of Slovenia is minimal compared with the other EU Member States, therefore it 

is of the opinion that the existing statutory regulation challenged by the 

petitioners de facto does not allow for private education in Slovenia. The 

Government is of the opinion that the principle of equality, if the principle of a 

social state is consistently observed, guarantees equal public financing in 

equal situations, i.e. equal public financing of all public and all types of private 

schools with a state-approved programme. The challenged statutory measure 

is allegedly not appropriate for ensuring the educational function of the state. 

Namely, both public and private schools carry out a state-approved 



  
programme and thus perform the educational function of compulsory 

primary education; therefore, a limitation of the financing of private education 

results in an unconstitutional monopoly of public education, which is also 

indicated by statistical data. Moreover, the challenged statutory measure is 

allegedly not necessary, as the purpose of public financing is not to ensure the 

existence of public schools, but to provide free access to education and to 

ensure the free choice of education. Last but not least, the challenged 

measure is allegedly also not proportionate, as, due to the limited financing of 

private schools, the benefits that children enrolled in public schools have are 

not comparable with the benefits that are limited at or taken from children 

attending private schools. 

 

5. The National Assembly is of the opinion that the financing of public and 

private education falls within the legislature’s discretion, therefore the 

Constitution does not require it to be equal. During the adoption of the 

challenged provision, the National Assembly and the Government assessed 

that 85% co-financing would allow private schools to exist and that the state 

and local communities would still be able to provide financing in such amount. 

In comparison with other states, the co-financing share is allegedly relatively 

generous. In Belgian Linguistics, the European Court of Human Rights 

(hereinafter referred to as the ECtHR) adopted the position that the state is not 

obliged to either establish or finance private schools. According to the 

European Commission of Human Rights, the requirement to provide financial 

support allegedly entails the requirement that the state provide support to 

special educational institutions that serve specific religious or philosophical 

beliefs, however no state has such obligation. Allegedly, the second paragraph 

of Article 57 of the Constitution does not prescribe full financing of (all forms) 

of primary education from public funds, nor does it prohibit their financing from 

other sources. The required general access to primary education does not 

entail that all forms of primary education must be free of charge. The basis for 

the different financing of public and private schools is allegedly not based on 

who is the founder of the school, but on objective grounds, such as the 

differences between the education programmes in public and private schools, 

and consequently the differences in the curriculums, syllabi, manner of work, 

use of expert tools, fields of acquired knowledge, etc. The legislature 

considers it crucial that private schools’ education programmes that are 

approved by the state may also include lessons that public schools’ 

programmes do not include or even must not include (e.g. religious lessons, 

namely due to the principle of the separation of the state and religious 

communities), which also entail reasonable grounds for the different financing 

of public and private schools. The mentioned differentiation allegedly serves 



  
the implementation of the constitutionally ensured right to 

freedom of education, without the state being obliged to fulfil an obligation that 

is not prescribed by the Constitution, i.e. to fully finance private schools that 

pursue specific interests with their education programmes. Allegedly, private 

schools should be independent in determining the price of education 

programmes and the charges that parents must pay for the education of their 

children, therefore the challenged provision does not limit the right of parents 

to maintain, educate, and raise their children (the first paragraph of Article 54 

of the Constitution), the right to provide their children with a religious and 

moral upbringing in accordance with their beliefs (the third paragraph of Article 

41 of the Constitution), or the right to select the primary education of their 

children in a public or private school, or home education (Article 5 of the 

Primary School Act, Official Gazette RS, Nos. 81/06 – official consolidated 

text, 102/07, 107/10, 87/11, and 63/13 – hereinafter referred to as the PSA). 

The differentiation between the financing of schools established prior to 1996 

and those after 1996 is based on Article 155 of the Constitution, in accordance 

with which the legislature must not interfere with acquired rights. 

  

  

B 

  

6. The Constitutional Court joined cases No. U-I-269/12 (Anton and Bernarda 

Kokalj), No. U-I-307/12 (Nika and Peter Gregorčič), and No. U-I-273/12 (St. 

Stanislav’s Institution) for joint consideration and decision-making. 

  

7. The Constitutional Court accepted the petition for consideration and, since 

the conditions determined by the fourth paragraph of Article 26 of the 

Constitutional Court Act (Official Gazette RS, Nos. 64/07 – official 

consolidated text and 109/12, hereinafter referred to as the CCA) were 

fulfilled, proceeded to decide on the merits of the case. 

  

Review of the Public Financing of Education from the Viewpoint of the 

First Paragraph of Article 57 of the Constitution 

  

8. Article 57 of the Constitution determines the right to education. Freedom of 

education is guaranteed (the first paragraph of Article 57 of the Constitution) 

and the state shall create opportunities for citizens to obtain a proper 

education (the third paragraph of Article 57 of the Constitution). By Decision 

No. U-I-68/98 (Paragraph 14 of the reasoning), the Constitutional Court 

assessed that this entails, above all, the duty of the state to enable individuals 

non-discriminatory access to the existing types and levels of education and to 



  
offer them a certain minimum quality standard of such education. The 

Constitutional Court has also already decided that, due to the extreme rigidity 

of public schools in practice, the decision of the state to not allow private 

schools (but only public schools) is no longer proportionate to the concept of a 

democratic society. Within the framework of private education, the right to 

freedom of education above all binds the state to create the necessary legal 

framework for the establishment and functioning of private schools and to 

publicly recognise the validity of education acquired in private schools 

(Paragraph 21 of the reasoning of Decision No. U-I-68/98). 

 

9. In accordance with Article 2 of Protocol No. 1 to the Convention for the 

Protection of Human Rights and Fundamental Freedoms (Official Gazette RS, 

No. 33/94, MP, and No. 7/94 – hereinafter referred to as the ECHR), no 

person may be denied the right to education. In Belgium Linguistics, the 

ECtHR determined that the right to education consists of the right to access 

educational institutions existing at a given time and the right to obtain, in 

conformity with the rules in force in each state, official recognition of the 

studies that one has completed.[1] However, due to the negative formulation 

of the right to education, the ECtHR assessed that, conversely, this right does 

not require Signatory States to establish or co-finance any form of education at 

any level. 

 

10. The fact that the degree to which educational institutions are financed from 

public funds falls within the discretion of the legislatures of the individual 

Member States of the European Union (hereinafter referred to as the EU) also 

follows from the Treaty on the Functioning of the European Union 

(consolidated version, OJ C 326, 26 October 2012 – hereinafter referred to as 

the TFEU). In accordance with point (e) of Article 6 of the TFEU, the field of 

education falls within the supporting competences of the EU, with regard to 

which only incentive measures are admitted, which do not substitute for the 

measures of the Member States but only supplement them, and with regard to 

which any harmonisation of the laws and regulations of the Member States is 

expressly excluded (the first indent of the fourth paragraph of Article 165 of the 

TFEU).[2] 

 

11. It follows from the Constitution that the right to freedom of education is a 

negative human right (i.e. a fundamental freedom) that does not include the 

right to education free of charge. Hence, no financial obligations of the state 

towards public or private educational institutions follow from the right to 

freedom of education outside the framework of compulsory primary education, 

which is specifically regulated by the second paragraph of Article 57 of the 



  
Constitution and which will be assessed below; the level of public 

financing falls entirely within the field of the legislature’s discretion, which is 

also what the National Assembly emphasises. 

 

12. Therefore, by Decision U-I-68/98 the Constitutional Court decided, from 

the viewpoint of private education as a whole, which is not limited to only 

private primary schools, that the allegation of the parents of children who are 

sent to private schools and who must pay the tuition therefor, i.e. that they are 

in an unequal position compared to those whose children attend public 

schools, is unfounded. The legislature’s decision that the state would only fund 

public schools in which any parent can enrol their children falls within its 

discretion and is thus not inconsistent with the Constitution. When deciding, 

the Constitutional Court referred to the case law of the ECtHR, from which it 

follows that the state is not obliged to ensure, at its own expense, schools that 

are (or whose lessons are) in conformity with certain religious (or 

philosophical) beliefs of the parents. 

 

13. Therefore, from the viewpoint of the right to freedom of education 

determined by the first paragraph of Article 57 of the Constitution, the alleged 

unconstitutionality of the challenged regulation of the financing of education is 

unfounded. 

 

Review of the Public Financing of Compulsory Primary Education from 

the Viewpoint of the Second Paragraph of Article 57 of the Constitution 

 

Compulsory Primary Education 

  

14. Parents, guardians, and other persons who care for a child (hereinafter 

referred to as parents) must ensure that their child fulfils his or her obligation 

to attend primary education (Article 4 of the PSA). A child, who by enrolling in 

the first year of primary school obtains the status of a pupil, fulfils his or her 

obligation to attend primary education after nine years of schooling (the fourth 

paragraph of Article 3 of the PSA). Parents have at the same time the right to 

select the primary education of their children in a public or private school, or by 

means of home education (Article 5 of the PSA). Therefore, pupils can obtain 

compulsory primary education by following a state-approved primary 

education programme (the third paragraph of Article 9 of the OFEA) or, in the 

event of home education, by successfully passing the exam required for such 

a programme before an examining board (Article 90 of the PSA).[3] 

 



  
15. Primary schools may start to carry out state-approved primary education 

programmes after they are listed in the register of primary schools maintained 

by the ministry competent for education (the first paragraph of Article 34 of the 

OFEA).[4] In order to be listed therein, they must fulfil the prescribed 

conditions regarding their premises and equipment, they must provide for the 

employment of professionals with the prescribed education, and have a state-

approved programme (Article 34 of the OFEA). The state-approved primary 

education programme in public primary schools – which is, in accordance with 

the first paragraph of Article 10 of the OFEA, defined as public service – is 

determined by the Order on the Education Programme for Primary Schools 

(Official Gazette RS, Nos. 16/99, 12/11, 101/11, 24/12, 17/13, and 14/14), 

whereas in private primary schools the primary education programme is 

approved by the Expert Council of the Republic of Slovenia for General 

Education, once it establishes that it is in conformity with the objectives of the 

educational system of the Republic of Slovenia and that it ensures an 

equivalent educational standard (the second paragraph of Article 17 of the 

OFEA).[5] Providers of state-approved programmes of primary education are 

divided into public primary schools, private primary schools with a concession 

(the second paragraph of Article 10 of the OFEA), and private schools carrying 

out state-approved primary education programmes without a concession (the 

first paragraph of Article 86 of the OFEA). 

 

16. In addition, primary education can also be carried out by schools for 

foreigners. The provisions of the OFEA do not apply thereto except for the 

provisions concerning the designation of state-approved programmes (the 

sixth paragraph of Article 1 of the OFEA). Schools for foreigners are not listed 

in the register of primary schools maintained by the ministry competent for 

education and their programmes are not state-approved, as the educational 

activities in these schools are not carried out in the Slovene language (the first 

paragraph of Article 3 of the OFEA).[6] Therefore, as regards the fulfilment of 

the obligation to attend primary school, pupils in such schools are in a position 

equivalent to that of pupils who are educated at home. 

 

17. Statistical data indicate an overwhelming predominance of public primary 

schools, which is also what the petitioners and the Government emphasise. It 

follows from Eurostat data that, in 2011, 98.4% of all pupils at primary and 

secondary schools in the Republic of Slovenia were enrolled in public schools 

(the European average is 82%), 0.9% were enrolled in private schools co-

financed by the state (the EU average is 10.2%), whereas 0.7% were enrolled 

in independent private schools (the EU average is 2.9%).[7] The register of 



  
primary schools shows that, in addition to the third petitioner, another 

two private providers are listed therein, i.e. 0.7% of all 458 providers.[8]  

 

Public Financing of State-Approved Compulsory Primary Education 

Programmes 

 

18. By Decision No. U-I-215/96, dated 25 November 1999 (Official Gazette 

RS, No. 101/99, and OdlUS VIII, 265, Paragraph 7 of the reasoning), the 

Constitutional Court decided that financing primary education from public 

funds means, above all, that financing must ensure the organisation of an 

appropriate network of primary schools and the functioning of primary 

education. The organisation of an appropriate network of primary schools is 

financed from the funds of local communities, by which expenses for the use 

of premises and equipment, [capital] maintenance expenditures for real 

property and equipment, and investments are covered (Article 82 of the 

OFEA). Since the petitioners do not challenge the regulation in accordance 

with which private schools are not entitled to receive funds for investments, 

capital maintenance expenditures, and equipment, public financing from the 

funds of local communities is not a subject of the petition at issue. The only 

point of dispute in this petition is the amount [i.e. the percentage] of state 

funds for the financing of primary education, i.e. for carrying out a state-

approved primary education programme by providing salaries and other 

personal income, covering material costs, and financing the activities and 

tasks necessary for the performance of educational activities (Article 81 of the 

OFEA).[9] 

 

19. The amount of state funds provided to individual providers of state-

approved primary school education programmes varies. Private schools that 

were granted concessions prior to the entry into force of the OFEA are 

financed in the amount equivalent to that received by public schools in 

accordance with the concession agreement (Article 77 in conjunction with 

Article 85 and the second paragraph of Article 138 of the OFEA). After the 

entry into force of the OFEA in 1996, no [further] concessions were granted in 

the field of primary education, therefore only the Ljubljana Waldorf Primary 

School has remained fully financed by the state, as it was granted a 

concession as early as 1991.[10] Private schools that carry out state-approved 

primary education programmes without a concession are provided 85% of the 

funds the state provides for carrying out the public education programme (the 

first sentence of the second paragraph of Article 86 of the OFEA). Private 

schools that do not carry out state-approved primary education programmes 



  
(see schools for foreigners, Paragraph 16 of the reasoning) are not financed 

from public funds. 

  

The Substance of the Human Right Determined by the Second Paragraph of 

Article 57 of the Constitution 

 

20. The right to freedom of education determined by the first paragraph of 

Article 57 of the Constitution is limited at the primary education level. In 

accordance with the second paragraph of Article 57 of the Constitution, 

primary education is compulsory and is financed from public funds.[11] Since 

not only pupils benefit from compulsory primary education – an individual’s 

primary education namely also serves the public benefit[12] – the Constitution 

envisaged its financing from public funds. Thereby, pupils are ensured the 

right to compulsory primary education free of charge. Since the Constitution 

joined this constitutional right of pupils to their constitutional obligation, all 

compulsory primary education must be financed from public funds. In modern 

democratic societies, this obligation is interpreted narrowly, as it only refers to 

the statutorily determined substance of education programmes, and not also to 

the educational institutions that carry out these programmes. Therefore, the 

second paragraph of Article 57 of the Constitution guarantees pupils the right 

to attend compulsory state-approved primary education programmes free of 

charge regardless of whether they are carried out by entities of public or 

private law. 

 

21. Hence, the Constitutional Court must assess whether there was an 

interference with the right of the petitioners’ [children and] pupils to attend a 

compulsory state-approved primary education programme free of charge. 

 

22. Human rights may only be limited in such cases as are expressly provided 

by the Constitution and only in order to protect the human rights of others (the 

third paragraph of Article 15 of the Constitution). In accordance with the 

established constitutional case law, a human right or fundamental freedom 

may only be limited if the legislature pursues a constitutionally admissible 

objective and if the limitation conforms with the principles of a state governed 

by the rule of law (Article 2 of the Constitution), namely with the principle 

prohibiting excessive interferences by the state (i.e. the general principle of 

proportionality). 

 

The Existence of a Constitutionally Admissible Objective Necessary to Limit 

the Human Right Determined by the Second Paragraph of Article 57 of the 

Constitution 



  
 

23. The challenged regulation enables pupils to only attend free-of-charge 

compulsory state-approved primary education programmes at public schools 

and private schools with a concession, but not at private schools that carry out 

a public service without a concession. Therefore, the challenged statutory 

provision limits the right of pupils determined by the second paragraph of 

Article 57 of the Constitution, which requires the Constitutional Court to carry 

out a further assessment of whether the legislature pursued a constitutionally 

admissible objective in limiting this right. 

 

24. It follows from the legislative file and the reply of the National Assembly 

that objective grounds, namely the difference in the education programmes of 

public and private schools, dictate a different scope of state financing of state-

approved primary education programmes. The National Assembly deems it 

crucial that private school education programmes that become state-approved 

may also include subjects that public school programmes do not include or 

even must not include (e.g. the financing of religious activities). 

 

25. The legislative regulation and data in the case file provide no basis for 

such a conclusion. The content of compulsory state-approved primary 

education programmes financed from public funds is namely uniformly 

determined for all providers of primary education. Such follows from the fact 

that it pursues the same educational goals [as the programme for public 

primary schools] (Article 2 of the OFEA) and the equivalent educational 

standards (Article 17 of the OFEA), equal conditions as regards professionals, 

premises, and equipment (Articles 33 and 104 of the OFEA), the equal 

manner of use of textbooks for the compulsory subjects determined by law 

(Article 21 of the OFEA), and the equal limitation of salaries (Article 89 of the 

OFEA).[13] Substantive differences in principles in accordance with which 

private and public schools operate as institutions only become apparent in 

supplementary education programmes, which are not financed from public 

funds and thus are not a subject of the petition at issue. The right to attend 

compulsory state-approved primary education programmes free of charge 

namely does not require that the state also finance the carrying out of higher 

standard or supplementary programmes by which private schools pursue their 

specific interests (Paragraph 14 of the reasoning of Decision No. U-I-68/98). 

Hence, the second paragraph of Article 57 of the Constitution requires public 

financing of the compulsory minimum of primary education, the content of 

which is uniformly determined, whereas supplementary educational content, 

which depends on the orientation of the values of the individual providers of 

primary education, is not covered by public financing. 



  
 

26. The above-mentioned also follows from the introductory provisions of the 

Co-financing Agreement, in accordance with which carrying out a state-

approved primary school education programme (a public service) is co-

financed from the budget of the state (Article 2), not including the financing of 

religious activities (Articles 3, 5, and 6 of the Agreement). Furthermore, from 

the enclosed Programme of the Nine-Year Catholic Primary School in St. 

Stanislav’s Institution, it follows that religious education (catechesis) is not 

included in the compulsory programme, but in the extended programme, which 

is not a subject of the Co-financing Agreement (Point 2.1 of the Specific Part 

of the Programme). 

 

27. The legislature did not state other constitutionally admissible grounds for 

the less than 100% state financing of state-approved primary education 

programmes carried out by private schools without a concession.  

 

28. The reference of the National Assembly to the Commentary of the Charter 

of Fundamental Rights of the European Union[14] (OJ C 326, 26 October 

2012 – hereinafter referred to as the Charter), in accordance with which 

Member States do not have to ensure that all forms of compulsory education 

are free of charge, is not relevant to the decision-making of the Constitutional 

Court. Namely, in accordance with Article 53 of the Charter, the right to have 

the possibility to attend, free of charge, a compulsory state-approved primary 

education programme determined by the second paragraph of Article 14 of the 

Charter must not be interpreted as restricting or adversely affecting the 

constitutional right to compulsory education free of charge, the substance of 

which was described in Paragraph 20 of the reasoning of the present 

Decision. 

 

29. Since the legislature failed to demonstrate that the interference with the 

right to primary education free of charge is justified by a constitutionally 

admissible objective, not even the first condition required by the Constitution 

for a limitation of human rights [to be admissible] is fulfilled. The interference is 

thus evidently constitutionally inadmissible already on the basis of an 

assessment in accordance with the so-called principle of legitimacy (the third 

paragraph of Article 15 of the Constitution, therefore the Constitutional Court 

did not need to assess whether the interference is necessary, appropriate, and 

proportionate in the narrower sense. (Article 2 of the Constitution). 

Consequently, in the part that refers to carrying out state-approved primary 

education programmes, the first sentence of the second paragraph of Article 

86 of the OFEA is inconsistent with the second paragraph of Article 57 of the 



  
Constitution (Point 1 of the operative provisions). Since the Constitutional 

Court abrogated the challenged provision due to the reasons stated above, it 

did not consider the other alleged unconstitutionalities. 

 

30. Since the abrogation of the challenged statutory provision, which provides 

the legal basis for the 85% public financing of state-approved education 

programmes, would lead to an even greater interference with the constitutional 

right to attend compulsory state-approved primary education programmes free 

of charge, the Constitutional Court decided to adopt a declaratory decision 

instead. The legislature must remedy the established inconsistency with the 

Constitution within one year following the publication of the present Decision in 

the Official Gazette of the Republic of Slovenia (Point 2 of the operative 

provisions).  

  

  

C 

  

31. The Constitutional Court adopted this Decision on the basis of Article 48 of 

the CCA, composed of: Mag. Miroslav Mozetič, President, and Judges Dr Mitja 

Deisinger, Dr Dunja Jadek Pensa, Mag. Marta Klampfer, Dr Etelka Korpič – 

Horvat, Dr Ernest Petrič, Jasna Pogačar, Dr Jadranka Sovdat, and Jan Zobec. 

The decision was reached by five votes against four. Judges Jadek Pensa, 

Korpič – Horvat, Pogačar, and Sovdat voted against. Judge Zobec submitted a 

concurring opinion. Judges Korpič – Horvat and Jadek Pensa submitted 

dissenting opinions.  

  

  

Mag. Miroslav Mozetič 

President 
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gospodarsko pravo EU [EU Law: Constitutional, Procedural, and Commercial 

EU Law], GV Založba, Ljubljana 2012, p. 215. 
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http://www.mizs.gov.si/si/storitve/izobrazevanje/vpis_v_razvid_izvajalcev_javn

o_veljavnih_programov_na_podrocju_vzgoje_in_izobrazevanja/ (accessed on 
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