
 
 
 
 
 

 
 
 

The Banking Act  
 
By Decision No. U-I-295/13, dated 19 October 2016 (Official Gazette RS, No. 
71/16), in proceedings to review constitutionality initiated upon the requests of 
the National Council, the Human Rights Ombudsman, and the District Court [in 
Ljubljana], and upon petitions submitted by a number of petitioners, the 
Constitutional Court, inter alia, decided that Article 350a of the Banking Act 
was inconsistent with the Constitution and that Article 265 of the Resolution 
and Compulsory Dissolution of Banks Act is inconsistent with the Constitution. 
It imposed on the legislature the obligation to remedy the established 
unconstitutionality within six months of the publication of the Decision in the 
Official Gazette of the Republic of Slovenia. 
 
The proceedings to review the constitutionality of the Banking Act were 
initiated on the basis of twenty-three petitions and requests for the review of 
constitutionality, which the Constitutional Court joined for joint consideration 
and decision-making. During the proceedings before the Constitutional Court, 
the Banking Act ceased to be in force; nevertheless, the Constitutional Court 
decided on its constitutionality because the consequences of the alleged 
unconstitutionality have not been remedied. Since Article 265 of the 
Resolution and Compulsory Dissolution of Banks Act referred to the Banking 
Act, the Constitutional Court also initiated, ex officio, proceedings to review its 
constitutionality. 
  
The Constitutional Court stayed the proceedings for the review of 
constitutionality and submitted to the Court of Justice of the European Union a 
number of preliminary questions relating to the validity and interpretation of the 
Communication from the Commission on the application, from 1 August 2013, 
of state aid rules to support measures in favour of banks in the context of the 
financial crisis (hereinafter referred to as the Banking Communication), as well 
as a question relating to the interpretation of the Directive on the 
reorganisation and winding up of credit institutions. The Constitutional Court 
had to proceed in such manner because concerns regarding the interpretation 
and validity of the Banking Communication were raised during its decision-
making, as well as concerns regarding the interpretation of the mentioned 
Directive, all of which could only be clarified by the Court of Justice of the 
European Union, which is the only authority competent to interpret EU law and 
to assess the validity of secondary EU law. On the basis of the third paragraph 
of Article 3a of the Constitution, the Constitutional Court had to observe the 
Judgment of the Court of Justice of the European Union in case No. C-526/14 
when interpreting the challenged statutory provisions and the provisions of the 



  
Constitution. The Constitutional Court proceeded without delay as soon as it 
received from the Court of Justice of the European Union, on 19 July 2016, its 
answers to the submitted questions. 
 
In review proceedings, the Constitutional Court established that, substantively, 
a number of arguments of the petitioners and applicants did not refer to the 
constitutionality of the provisions of the Banking Act, which introduced the 
statutory basis for the extraordinary measure of the write-off or conversion of 
the eligible liabilities of banks, but to the alleged unlawfulness or 
unconstitutionality of the concrete decisions of the Bank of Slovenia adopted in 
December 2013 and December 2014 by which the eligible liabilities of some 
Slovene banks were written off. In light of its competences, the Constitutional 
Court did not address such allegations, nor did it address similar allegations 
regarding the inappropriateness of the statutory regulation. It only decided on 
the constitutionality of the Act, which in itself tells nothing about whether the 
concrete decisions of the Bank of Slovenia violated the human rights of the 
holders of the eligible liabilities of banks. Such question can only be addressed 
in concrete proceedings and cannot be a subject of the review of the 
constitutionality of the Act. 
   
As the starting point for the review of constitutionality, the Constitutional Court 
took into account the fact that eligible liabilities were not legally equivalent to a 
bank’s senior debt, as they predominantly formed the capital of the bank, 
which served to cover any losses of the bank and to protect other creditors, 
i.e. depositors, in particular. The focal point of the assessment of the 
Constitutional Court was an assessment of the consistency of the challenged 
provisions of the Banking Act with the prohibition of retroactivity determined by 
Article 155 of the Constitution, the principle of trust in the law determined by 
Article 2 of the Constitution, the right to private property determined by Articles 
33 and 67 of the Constitution, and the right to judicial protection determined by 
the first paragraph of Article 23 of the Constitution. 
  
The Banking Act allowed the Bank of Slovenia to compulsorily write off or 
convert (into shares) eligible liabilities that had already existed before its entry 
into force. However, the challenged regulation did not have a retroactive effect 
and hence it did not interfere with Article 155 of the Constitution. Namely, it 
was not possible for there to arise on the basis thereof an obligation of the 
holders of eligible liabilities to reimburse sums that they had already received. 
Consequently, there was no inconsistency with Article 155 of the Constitution. 
  
Similarly, the Banking Act was not inconsistent with the principle of trust in the 
law, which is one of the principles of a state governed by the rule of law 
determined by Article 2 of the Constitution. The extraordinary measure of the 
write-off or conversion of a bank’s eligible liabilities was only admissible where 
it was possible, by means of state aid, to prevent the bankruptcy of the bank 
and the financial system as a whole from being threatened. By its economic 
logic, it entailed the decision that a certain category of the bank’s creditors 
would not benefit from resolution with public funds. Of decisive importance for 



  
the assessment of the Constitutional Court was the fact that the challenged 
regulation contained the “no creditor worse off” principle, which means that 
individual creditors must not sustain a greater loss than they would have 
sustained had there been no write-off or conversion. 
  
The Constitutional Court established that the Banking Act also did not interfere 
with the right to private property as determined by Article 33 in conjunction 
with Article 67 of the Constitution. The extraordinary measure of the write-off 
or conversion of a bank’s eligible liabilities was intended to prevent the 
initiation of a bankruptcy procedure against the bank and had to be carried out 
in a manner such that the holders of eligible liabilities received, despite the 
extraordinary measure, at least an amount equal to the amount they would 
have received in a bankruptcy procedure. There is no duty of the state 
stemming from the Constitution to reimburse creditors, by means of state aid, 
the money they privately invested where the investment transpired to be 
economically unsuccessful. 
 
Within the framework of the assessment from the viewpoint of the right to 
judicial protection, as determined by the first paragraph of Article 23 of the 
Constitution, it has to be underlined that the Banking Act did not allow the 
holders of written-off or converted eligible liabilities to challenge before a court, 
on their own behalf, the final decision of the Bank of Slovenia on the write-off 
or conversion. It did, however, provide them with different judicial protection in 
the form of an action for damages against the Bank of Slovenia. The mere fact 
that the affected persons only had an action for damages at their disposal, but 
not a possibility that would allow for the abrogation of the decisions of the 
Bank of Slovenia, was not inconsistent with their right to judicial protection, as 
the Constitution does not require precisely determined judicial proceedings to 
be available. The compensatory protection entailed the manner of exercise of 
the right to judicial protection within the meaning of the second paragraph of 
Article 15 of the Constitution. The Constitutional Court assessed that in this 
part the challenged regulation was reasonable and thus consistent with the 
Constitution. However, the Constitutional Court stressed that in order for 
compensatory protection to be consistent with the Constitution it must be 
effective. It established that the judicial protection provided by the Banking Act 
was not effective, as the legislature failed to take into account the significantly 
weaker position of the holders of eligible liabilities or to strike a fair balance 
between their position and that of the Bank of Slovenia. This caused the 
legislature to regulate their judicial protection in a manner that inadmissibly 
(i.e. lacking an admissible objective) interfered with their right determined by 
the first paragraph of Article 23 of the Constitution. The following 
characteristics of the challenged regulation were instrumental in such decision 
of the Constitutional Court: (1) the inaccessibility of the data relating to the 
assessment of the value of the capital of banks and of other data relevant to 
the dispute that would actually allow the plaintiffs to draft an action and to 
engage in a dispute; (2) the absence of any particular or adapted procedural 
rules that would compensate for the imbalance that existed in terms of the 
expertise and [availability of] information between an average holder of eligible 



  
liabilities and the Bank of Slovenia; (3) the lack of any specific expedited, 
economical proceedings for collective judicial protection that would ensure 
quality and uniform decision-making in disputes between the holders of eligible 
liabilities and the Bank of Slovenia. 
  
With regard to the fact that the Banking Act did not provide for effective judicial 
protection of the holders of written-off or converted liabilities in banks (an 
unconstitutional legal gap), the Constitutional Court established that Article 
350a of the Banking Act was inconsistent with the Constitution. Also Article 
265 of the Resolution and Compulsory Dissolution of Banks Act is inconsistent 
with the right to judicial protection, as it prescribes that the unconstitutional 
Banking Act be applied further. The Constitutional Court imposed on the 
National Assembly the obligation to remedy the established unconstitutionality 
within six months by adopting a statutory regulation that will enable 
constitutionally consistent exercise of the right to judicial protection as regards 
all actions for damages that have possibly already been filed or are yet to be 
filed concerning the write-off of eligible liabilities on the basis of the Banking 
Act. In order to protect the right to judicial protection until the established 
unconstitutionality is remedied, the Constitutional Court determined the 
manner of implementation of its Decision. It ordered that the statute of 
limitations regarding claims for damages be suspended until six months after 
the established unconstitutionality is remedied and decided that all actions for 
damages be suspended until the established unconstitutionality is remedied. 
 


