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Concurring opinion of Judge Jasna Pogačar   

  
  
1. The reasoning [in Decision No. U-II-1/10] states that the Constitutional Court 
already in Decision No. U-I-47/94, dated 19 January 1995, proclaimed the right to 
decide in a referendum a human right. However, my view of the positions presented 
in the mentioned Decision is somewhat different.  
  
2. In the matter at issue in Decision No. U-I-47/94, the Constitutional Court reviewed 
the admissibility of a legal regulation which at the abstract level excluded a 
referendum on specific types of acts (adopted by the shortened legislative procedure 
or referring to the implementation of ratified international agreements or the direct 
implementation of the budget). The decision is based on the finding that the 
Constitution does not explicitly impose restrictions on the issues that may be decided 
in a legislative referendum. The Constitutional Court explained that Article 90 of the 
Constitution allows the exercise of the substantive provision of Article 44 of the 
Constitution on citizens' right to participate in the management of public affairs. In 
view of the fact that Article 90 of the Constitution represents the implementation of 
the right determined in Article 44 of the Constitution and because the right of 40,000 
voters to require a legislative referendum which it encompasses may be considered a 
human right under the legal regime referred to in Article 15 of the Constitution, it 
decided that the second and the third paragraphs of Article 15 of the Constitution 
also apply to potential legal interferences with its provisions (if referring to this 
constitutional right). The adopted positions are therefore intended for reviewing the 
admissibility of restricting the rights referred to in Article 90 of the Constitution, for 
which the Constitutional Court has established a legal protection regime equivalent to 
the one that applies for relative human rights and freedoms.  
  
3. What is relevant for decision-making in accordance with the first paragraph of 
Article 21 of the RPIA is the position according to which the National Assembly may 
require the Constitutional Court to determine whether the content of a call for a 
legislative referendum is not in conformity with the Constitution. In each specific case 
the Constitutional Court will have to review whether a decision made in a referendum 
to suspend the enforcement of an act or to reject it would affect such important 
constitutional rights that it would be admissible – weighing the constitutional values at 
issue – to interfere with the constitutional right of decision-making in a referendum.  
  
4. The Constitutional Court characterized the right to decision-making in a 
referendum as the right referred to in Articles 44 and 90 of the Constitution, but it did 
not proclaim it a human right with universal import. It also did not explain its content, 
nevertheless it may be deduced from Article 90 of the Constitution that it entails rights 
enabling the implementation of a legislative referendum. Namely, it entails the right to 
request that a legislative referendum be called and the right to vote in a legislative 
referendum. The right arising from Article 44 of the Constitution is a general political 
right, which cannot be directly exercised, so the Constitution regulates its realisation 
in several places. A legislative referendum is a form of direct participation in the 
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management of public affairs, expressly regulated by Article 90 of the Constitution, 
which also specifies the entitlements that ensure the implementation of a legislative 
referendum.  
  
5. Even though in my opinion the Constitutional Court in Decision No. U-II-1/10 
proclaimed the right to request a call for a legislative referendum and the right to vote 
in a legislative referendum to be human rights, this did not influence my decision, as I 
agree with the review and the result of the weighing of the constitutional values at 
issue.  
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