
 
 
 
 
 

 
 
 

The Right to Strike during Military Service  

 

By Decision No. U-I-289/13, dated 10 March 2016 (Official Gazette RS, No. 
21/16), the Constitutional Court decided on a request of the Trade Union of 
Slovene Soldiers to review the constitutionality of the first paragraph of Article 
99 of the Defence Act, which determines that military personnel do not have a 
right to strike during their military service. The applicant’s main allegation was 
that the challenged regulation interferes in an inadmissible manner with the 
right to strike determined by Article 77 of the Constitution, as it in fact denies 
such right to military personnel during their military service, while the 
Constitution only allows for its limitation. The first paragraph of Article 77 of the 
Constitution determines that workers have the right to strike. In accordance 
with the second paragraph of Article 77 of the Constitution, this right may be 
restricted by law where required by the public interest and with due 
consideration of the type and nature of activity involved.  

The first paragraph of Article 99 of the Defence Act prohibits strikes by military 
personnel during military their service. The regulation of military service is 
based on Article 123 of the Constitution, which regulates the duty to participate 
in the national defence, and on Article 124 of the Constitution, which 
authorises the National Assembly to regulate by a law the form, extent, and 
organisation of the defence of the inviolability and integrity of the national 
territory. Participation in the national defence is compulsory for citizens within 
the limits and in the manner provided by law. The constitutional duty to 
participate in the defence of the state also applies to conscientious objectors, 
but they are not required to bear arms. Citizens thus bear the positive duty to 
actively defend the state. This duty determined by the Constitution necessarily 
influences the rights – including the human rights – of every citizen. The duty 
to participate in the national defence may be a source of limitations of the 
human rights of individuals. In certain instances, this constitutionally 
determined duty may even lead to the exclusion of a specific group of 
individuals from the enjoyment of a human right. 

On the basis of the first paragraph of Article 123 of the Constitution, the 
Defence Act determines the manner and extent of the exercise of the duty of 
national defence, and thereby also the duties and rights of citizens with regard 
to national defence. Article 6 of the Act determines that with regard to national 
defence citizens have the following duties: military duty, work duty, and 
material duty. Military duty is implemented by means of military service 
performed by military personnel. Such concerns specific types of tasks for 
ensuring the defensive capability of the state, the inviolability and integrity of  



  

the national territory, protection and rescue in the event of natural and 
other disasters, and the fulfilment of international commitments undertaken by 
means of treaties in the field of defence. The special nature of these types of 
tasks is indicated by strict and precise rules on performing military service.  

Military service, which is performed exclusively by military personnel, thus 
entails the performance of specific types of tasks that are of crucial importance 
for ensuring the readiness to fulfil the statutory tasks of the military in times of 
peace and war and constitutes a manner of implementing the duty of national 
defence determined by the first paragraph of Article 123 of the Constitution. 
The national defence is primarily intended to ensure the inviolability and 
integrity of the national territory. The defence of the inviolability and integrity of 
the national territory as well as international obligations in the field of defence 
can (only) be ensured through continuous and unhindered performance of the 
tasks of military service. In the assessment of the Constitutional Court, such 
already conceptually excludes interruptions in the performance of military 
service that depend on free will and entail suspension of the performance of 
the military duty of persons who as soldiers are the first to be called upon to 
perform such. As military service comprises specific types of tasks that have to 
be performed without interruption in order to ensure the constitutionally 
determined defence duty enshrined in the first paragraph of Article 123 of the 
Constitution (in conjunction with Article 124 of the Constitution), the 
Constitutional Court held that such constitutional duty excludes the right to 
strike determined by Article 77 of the Constitution with regard to military 
personnel during their military service. Military personnel are thus outside the 
scope of this human right, and therefore neither the first nor the second 
paragraph of Article 77 of the Constitution apply to them.  

The Constitutional Court further reviewed the applicant’s allegation that due to 
the prohibition on striking military personnel performing their military service 
are placed in an unequal position in comparison with other civil servants (in 
the field of defence) and in comparison with persons employed by the police, 
who are subject to a restriction of the right to strike by means of an 
enumeration of the tasks that have to be carried out during a strike for public 
interest purposes. The principle of equality before the law (the second 
paragraph of Article 14 of the Constitution) requires the legislature to regulate 
essentially equal positions equally, and different positions accordingly 
differently. If the legislature regulates essentially equal positions differently or 
essentially different positions equally, it must demonstrate a sound reason that 
follows from the nature of the matter for such. The Constitutional Court held 
that, with regard to the right to strike, military personnel who perform military 
service are not in a comparable situation with regard to other civil servants in 
the field of defence or members of the police, as these entail different 
positions from the perspective of constitutional law. Therefore, the legislature 
may regulate them differently and such is not inconsistent with the second 
paragraph of Article 14 of the Constitution. With regard to the comparison with 
the police, the Constitutional Court added that the statutory restrictions of the 
right of members of the police to strike are determined in such way that also 



  
during a strike members of the police have to carry out those tasks that are 
intended for the protection of the lives and personal safety of persons and 
property. 
 


