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The Concurring Opinion of Judge Testen 

 

1. I agree with the decision that Art. 72 of ZOFVI is inconsistent with the Constitution insofar as 

relating to the carrying out of denominational activities on the premises of licensed kindergartens and 

schools in the part prohibiting such activities outside the framework of carrying out a public service. I 

also agree with the decision that the Court merely established such unconstitutionality and did not 

annul this prohibition - so that the legislature will be able to prescribe conditions for carrying out these 

activities in a manner that will not interfere with the negative aspect of the freedom of conscience of 

those who make use of public services who, however, do not identify themselves with such 

denomination or do not want to profess their belief in such a manner. However, I do not agree with the 

selected mode of review (Art. 7.1 of the Constitution) insofar as it refers to the premises of public 

kindergartens and schools. Additionally, in the case of licensed kindergartens and schools, I 

expressed my opinion that the freedom to profess the religion of their founders should also have been 

considered a criterion for review. 

 

2. The decision is based, first of all, on the finding that the principle of the separation of the State and 

religious communities prohibits religious content from being part of public lessons, i.e. public school 

lessons or part of teaching in the framework of the public service of a school licensed by the State: in 

this part the same conditions for carrying out these activities apply for licensed schools as if such 

activities were carried out by a public school directly founded by the State (Para. 11 of the reasoning). 

I agree with such a decision. 

 

Furthermore, the decision derives from the position that the prohibition against carrying out 

denominational activities on the premises of kindergartens and schools outside the framework of 

carrying out a public service interferes with the freedom of children and their parents to freely profess 

their religion and with the right of parents to provide their children with a religious and moral upbringing 

in accordance with their beliefs. If in evaluating the challenged regulation I maintain this criterion of 

review, I can conclude that, on the basis of Art. 41.1 and 3 of the Constitution, in principle on the 

premises of (all) kindergartens and schools denominational activities must be allowed (in such a 

manner I understand the substance of Para. 15 of the reasoning); the prohibition or restriction of this 

possibility interferes with the mentioned constitutional rights.  

 

3. The basis for the legislature's interference with these constitutional rights is the protection of the 

negative aspect of freedom of conscience: pursuant to Art. 41.2 of the Constitution, no one shall be 

obliged to declare his religious or other beliefs. The weight of these two rights, whose correct balance 

should be the criterion for the constitutional conformity of the statutory regulation of carrying out 

denominational activities, is, as follows from the reasoning of the decision, the same in both cases: 

either it concerns public schools or private schools. Only in Para. 18 of the reasoning, in support of the 

admissibility of an interference in public schools, is Art. 7.1 of the Constitution mentioned: The State 

and religious communities shall be separate. Concerning the premises of public kindergartens and 

public schools, this provision allows a more serious interference with the constitutional rights of 

children and parents determined in Art. 41.1 and 3 of the Constitution. 

 

In my opinion, the reasoning is unconvincing in this part. The possibility that certain denominational 

activities - not organized by and under the auspices of the State - are carried out on premises that are 

public property does not open the question of the separation of the State and religious communities. 

The position that the premises of a public school or kindergarten are a manifestation of the State, 

which represents the State as a symbol, is exaggerated in this context and rather violates than 

implements the principle of the separation of the State and religious communities. In Para. 11 of the 

reasoning the Court stated that the principle of the separation of the State and religious communities 

obliges the State to neutrality, tolerance and non-missionary activities. Is it really possible to claim that 

the State is not neutral concerning different religious beliefs if outside the framework of carrying out 

the public service it makes available the premises of public kindergartens and schools (under equal 

conditions) to religious communities also for carrying out activities that Art. 72.4 of ZOFV defines as 
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denominational? Does permitting the carrying out of such activities entail missionary State activities? 

Or on the contrary is it true, that by prohibiting such activities in all cases the State exposes itself to 

the danger of it violating the mentioned constitutional principle, as it demonstrates intolerance with 

respect to religions? (Why, in my opinion, by the challenged regulation concerning the premises of 

public kindergartens and schools the legislature did not violate this aspect of the separation of the 

State and religious communities, see Para. 5 of this concurring opinion.) The assertions that the 

statutory regulation inadmissibly violates or lowers the constitutionally determined wall between 

churches and the State and that the State inadmissibly supports or identifies itself with a certain 

(religious) belief if it permits the activities of groups with such beliefs to take place on premises owned 

by itself, are unconvincing. Quite the contrary: if by referring to the separation of the State and 

religious communities the State prohibited any use of its premises for the activities of groups with 

religious beliefs but allowed the activities of groups with non-religious beliefs (e.g. sessions of the 

society for the right to artificial insemination), it would violate Art. 41 of the Constitution for reason of 

giving priority to non-denominational persuasions and beliefs over persuasions having religious 

substance. Ultimately also the traditionally lay-oriented France allowed e.g. the founding of vicariates 

in public (secondary) schools, and the U.S. Supreme Court ordered the New York public school district 

to enable a student group to organize on the premises of the public school outside school hours 

meetings for students to pray and study the Holy Bible. In these countries school premises as State 

symbols were not thereby given religious connotations. 

 

4. In my opinion the criterion of review or the constitutionally pursued goal that justifies the State 

restriction of denominational activities on the premises of schools and kindergartens, insofar as also 

referring to the premises of public kindergartens and schools, may only be Art. 41.2 of the 

Constitution. Restrictions - inasmuch as really being restrictions - are on this basis admissible only if 

necessary so that those who may use (school) public services do not get the impression that they are 

also carried out in the name of the cross or a symbol of some other religious or other belief, or so that 

in such a manner they are, owing to the State (indirectly or through its licensee), confronted with such 

symbols without having the possibility of avoiding them. However, they are not admissible inasmuch 

as they protect the "neutrality?" of school premises as State symbols. If only the rights of parents and 

children determined in Art. 41.1 and 3 of the Constitution on one hand and the rights of other users of 

public school services determined in Art. 41.2 of the Constitution, on the other hand, are weighed 

against each other, the results of such weighing should be the same for public schools and licensed 

schools. 

 

Thus, for myself there are no convincing reasons in the decision why it is constitutionally admissible 

that on the premises of public schools denominational activities are in principle not permitted at all, 

while, in conformity with the Constitution, in private schools and licensed schools such activities 

cannot be prohibited. If also in the case of public kindergartens and schools the rights of parents and 

children are (equally) interfered with, it would be possible also on the premises of these kindergartens 

and schools, and thus constitutionally necessary, to ensure the exercising of this constitutional right by 

a milder measure: such that would guarantee the exercising of the negative aspect of freedom of 

conscience in a manner such that persons with different beliefs are not forced to involuntarily 

encounter the expressions of religious beliefs. 

 

5. How could I agree with the decision that such interference in licensed schools is constitutionally 

inadmissible or too severe and that an equal regulation in public schools is, however, in conformity 

with the Constitution? In my opinion, the freedom to profess religious and other beliefs in private and 

public life and the right of parents to provide their children with a religious and moral upbringing in 

accordance with their beliefs do not grant individuals the right to require that the State make available 

for the organized profession of one's religion and for the appropriate world-view education of children 

any public means (premises and other facilities), which might serve (also) this purpose. The positive 

aspect of this right is, namely, ensured enough by the fact that the State makes (must make) available 

its premises also for these purposes when in a local community there are no other appropriate 

premises for such activities, and by the fact that the State must also with positive measures ensure the 

actual existence of private schools (Paras. 21 and 22 of the reasoning). The regulation of the question, 

insofar as applying to the premises of public schools, in my opinion does not at all interfere with the 

right determined in Art. 41.1 and 3 of the Constitution (however, considering the fact that the State 

may make available the same premises for certain other activities by which other beliefs are 
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professed, it may interfere with the right to equality before the law). The regulation on the admissibility 

of denominational activities on the premises of public schools - when the holders of individual beliefs 

have enough opportunities to profess such and parents enough possibilities to provide a religious and 

moral upbringing elsewhere - is thus within the legislature's discretion. This also answers the question 

of why it is not contrary to the principle of the separation of State and religious communities if the State 

- within the field of its discretion - decides that in principle it does not allow denominational activities on 

the premises of public schools. Thus, there was no need to balance matters in this part. The 

legislature was allowed to prohibit such an activity, however, it could also have allowed it - considering 

the requirement determined in the first sentence of Art. 7.2 of the Constitution - if it had also respected 

the negative aspect of the freedom of conscience. 

 

6. The prohibition against carrying out denominational activities in licensed private schools does not 

only concern the question of whether the legislature (by other means) ensured the right of children and 

parents determined in Art. 41.1 and 3 of the Constitution. In this context the prohibition against the use 

of premises namely also interferes with the rights of religious communities as the founders of licensed 

private schools. Freedom of conscience may be, regarding its first aspect (the freedom to have a belief 

- forum internum) and considering the nature of this right, enjoyed only by individuals. Nevertheless, 

freedom of conscience also includes freedom of expression of (religious) beliefs and also a special 

form of freedom of action. In addition to natural persons and (non-)religious persons, this may also be 

enjoyed by legal entities. Religious communities are expressly ensured this aspect - free (religious) 

activities - according to Art. 7.2 of the Constitution. Such a position concerning freedom of conscience, 

according to EKČP, also derives from the opinions of the European Commission for Human Rights, 

which are stated in the decision in footnote 5. One of the manifestations of religious activities is, 

particularly, the carrying out of religious activities as defined by Art. 72.5 of ZOFVI. This constitutional 

right does not refer to all schools, but only to those founded by religious communities. 

 

The possibility of children studying and their parents educating them elsewhere in the local community 

does not remedy the interference with the right of a religious community to profess its religion by 

means of free activities. This interference cannot be justified either with the protection of the negative 

aspect of the freedom of religion of non-believers and other believers, as this protection, also when 

such a school (also) performs its public service, is able to be achieved by milder measures. Certainly, 

due to the protection of the negative aspect of the freedom of religion in licensed schools founded by 

religious communities, it is not admissible to require that the religious community as a founder make 

possible under equal conditions the carrying out of denominational activities on its premises by other 

religious communities. An individual religious community cannot be so obligated by such requirements 

by referring to the first sentence of Art. 7.2 of the Constitution - which sets limits only for State 

authorities. Such a potential requirement would violate the freedom of religion of that religious 

community. 

 

7. The above-said can be summarized by the following positions: - by prohibiting the carrying out of 

denominational activities in licensed kindergartens and schools also when such activities are carried 

out outside of and separately from performing a public service, the legislature violated the 

constitutional rights of founders determined in Para. 1 - and also possibly Para. 3 - of Art. 41 of the 

Constitution; 

 

- the legislature must allow (and it has already appropriately allowed) the carrying out of 

denominational activities also on the premises of public kindergartens and schools outside of and 

separately from performing the public service if in a local community there are no other appropriate 

premises for carrying out denominational activities; 

 

- the legislature may, according to its judgment, allow the carrying out of denominational activities on 

the premises of public kindergartens and schools outside of and separately from performing the public 

service also irrespective of the fact whether the special circumstances determined in the previous 

paragraph are fulfilled; 

 

- when (if) the legislature allows the carrying out of denominational activities on the premises of public 

kindergartens and schools, it must ensure, by appropriate regulation, respect for the first sentence of 

Art. 7.2 of the Constitution (religious communities shall enjoy equal rights); 
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- in organizing and carrying out denominational activities on the premises of licensed kindergartens 

and schools and public kindergartens, respect for the negative aspect of the freedom of conscience 

determined in Art. 41.2 of the Constitution must be ensured. 

 

 
Franc Testen 


