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Concurring Opinion of Judge Dr Wedam-Lukić  

  

  

I voted for all the points of the operative provisions of the Decision and I also entirely 

agree with its supporting reasons. In this concurring opinion, I merely wish to explain 

some further reasons which influenced my decision.  

  

Whilst I had no doubts regarding Points 2 and 3 of the operative provisions, I initially, 

however, had some difficulties in deciding whether the fact that religion is inquired about 

during the census (fourteenth paragraph of Article 6 of the Population, Households and 

Housing Census in the Republic of Slovenia 2001 Act) is consistent with the Constitution 

(Point 1 of the operative provisions).  

  

During the discussion, I stressed on several occasions that the key question was which 

data may be collected by census: either data which the state needs in order to carry out 

its tasks, especially for planning future development, or data which also forms the basis 

for other research and studies. The question arose as to whether, with regard to Article 7 

of the Constitution, data on religion could be of any importance for carrying out state 

tasks (in this sense, data on religious affiliation would perhaps be even more 

problematic). The aforementioned thesis was not supported during the discussion. The 

joint position was adopted that the collection of data on religion by census is not 

inconsistent with Article 7 of the Constitution, and that it does not represent data in which 

the state should have no interest and about which it should not inquire, under the 

condition that everyone is guaranteed the right not to answer such question. In reviewing 

whether this is a violation of the second paragraph of Article 41 of the Constitution 

(freedom of conscience) or Article 38 of the Constitution (protection of personal data), the 

only difference between the present majority decision and the decision defended by the 

minority was the fact that, in the opinion of the minority, such interference did not pass 

the test of proportionality in the narrower sense, since the same aim could be achieved 

through less stringent means: through surveys in which anonymity would be ensured 
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during the data collection phase, or through sample research in which more appropriate 

answers could be obtained by posing additional questions. I did not find such reasoning 

convincing. The difference between a census and a survey lies in the fact that an 

individual must take part in a census (even if they are not required to answer specific 

questions), whereas participation in a survey is not obligatory. This is also the reason 

why the Constitutional Court deemed that inquiring about religion by way of a census is 

an interference with the right of an individual to information privacy, even if answering this 

question is not obligatory. As stated in the reasoning of the majority decision, an 

important difference is also the fact that the census includes the entire population and so 

it is possible to detect phenomena which would be difficult or even impossible to detect 

through sample based research. Therefore, a census can only be likened to research 

conducted on the entire population and, in such case, I do not see convincing reasons to 

support the position that this research would entail a lesser interference with the right of 

the individual to information privacy. As the Constitutional Court declared in Point 2 of the 

operative provisions, which was upheld by all the judges but one, the Act ensures 

appropriate protection of data collected by census. Naturally, if the Constitutional Court 

had decided differently in this Point of the operative provisions, the question would have 

arisen as to whether the collection of other data, which the respondent is obliged to 

provide, also entails a disproportionate interference with the right of the individual to 

information privacy.  

  

In deciding as to whether the collection of any personal data by census is admissible, I 

believe it is crucial that the collected data be used solely for statistical purposes and that 

the use of specific data regarding a specific person be rendered impossible. Therefore, I 

also consider the decision in Point 3 of the operative provisions to be essential, by which 

the Constitutional Court abrogated the provisions which allowed for some data collected 

by census to be used for establishing the building and housing registers. In my opinion, a 

census, as the most comprehensive method of data collection, passes constitutional 

review only under the condition that it remains within the limits determined by the 

fundamental purpose for which it is conducted. More specifically, any "mixing" of 

censuses and the collection of data for other purposes could endanger the standards 

which must apply to the collection of data by census in order for such to remain 

consistent with the Constitution.  

  

Lastly, I would like to stress that I am aware of the fact that the question about religion 

(and national origin, which the Constitutional Court did not review) had already been 

politicised before the census was carried out, and that this fact may have influenced the 

reliability of the data collected. Nevertheless, I believe that experts should resolve this 

issue and take this into account in the interpretation of the collected data; however, this 

cannot be of relevance to the decision of the Constitutional Court.  
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